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���&�)�5�����������D����������������������������������������������������������������������������������������������������

���&�)�5�����������F������������������������������������������������������������������������������������������������������

���&�)�5�����������H������������������������������������������������������������������������������������������������������

���&�)�5�������������������������������������������������������������������������������������������������������������������

���&�)�5������������������������������������������������������������������������������������������������������������������

���&�)�5������������I����������������������������������������������������������������������������������������������������

���&�)�5������������H���K����������������������������������������������������������������������������������������������

���&�)�5�����������F������������������������������������������������������������������������������������������������������

���&�)�5�������������������������������������������������������������������������������������������������������������������
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�
7DEOH�RI�$XWKRULWLHV�±�&RQWLQXHG� Page 
�

��YLLL���

���&�)�5������������������������������������������������������������������������������������������������������������������

���&�)�5�������������������������������������������������������������������������������������������������������������������

���&�)�5�������������������������������������������������������������������������������������������������������������������

)HGHUDO�5HJLVWHU�

���)HG��5HJ����������-XO������������������������������������������������������������������������������������������

0LVFHOODQHRXV�

$WWRUQH\�*HQHUDO¶V�0DQXDO�RQ�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�
������������������������������������������������������������������������������������������������������������������������������

&RPSODLQW��California et al. v. CEQ��1R�����FY��������1�'��&DO��
$XJ�������������(&)�1R�������������������������������������������������������������������������������������������

&RPSODLQW��Environmental Justice Health Alliance et al. v. CEQ��1R��
���FY�������6�'�1�<�$XJ������������(&)�1R���������������������������������������������������������

&RPSODLQW��Wild Virg. et al. v. CEQ��1R�����FY��������:�'��9D��-XO\�
�����������(&)�1R����������������������������������������������������������������������������������������������������

-RLQW�0RW��RI�6WDWH��/RFDO�*RY¶W��DQG�3XEOLF�+HDOWK�5HVSRQGHQW�
,QWHUYHQRUV�IRU�5HPDQG�:LWKRXW�9DFDWXU�DW��������White Stallion 
Energy Ctr., LLC v. EPA��1R�����������'�&��&LU��6HSW������������������������������������

0RWLRQ�RI�&RUSV�IRU�3DUWLDO�6WD\�3HQGLQJ�$SSHDO��Northern Plains 
Res. Council v. U.S. Army Corps of Eng’rs��1R�����FY����%00��'��
0RQW��$SU�������������(&)�1R������������������������������������������������������������������������������

2UGHU��Sierra Club v. FERC��1RV����������	����������'�&��&LU��-DQ��
����������������������������������������������������������������������������������������������������������������������������

3HW��RI�'XNH�(QHUJ\�)OD���//&�IRU�3DQHO�RU�(Q�%DQF�5HK¶J��Sierra 
Club v. FERC��1RV����������	����������'�&��&LU��2FW������������������������������������

�
�
�
�
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*/266$5<�
�
$PLFL�6WDWHV�
�

&RPPRQZHDOWK�RI�0DVVDFKXVHWWV��WKH�6WDWHV�RI�
&DOLIRUQLD��&RQQHFWLFXW��'HODZDUH��,OOLQRLV��
0DLQH��0DU\ODQG��0LFKLJDQ��1HYDGD��1HZ�
-HUVH\��1HZ�0H[LFR��1HZ�<RUN��2UHJRQ��5KRGH�
,VODQG��9HUPRQW��DQG�:DVKLQJWRQ��DQG�WKH�
'LVWULFW�RI�&ROXPELD��WKH�7HUULWRU\�RI�*XDP��DQG�
+DUULV�&RXQW\��7H[DV�
�

$3$� $GPLQLVWUDWLYH�3URFHGXUH�$FW�
�

&RUSV� 8�6��$UP\�&RUSV�RI�(QJLQHHUV�
�

&(4�
�

&RXQFLO�RQ�(QYLURQPHQWDO�4XDOLW\�

'DNRWD�$FFHVV�
�

'DNRWD�$FFHVV��//&�

1(3$�
�

1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW�

7ULEHV�
�

6WDQGLQJ�5RFN�6LRX[��&KH\HQQH�5LYHU�6LRX[��
2JODOD�6LRX[��DQG�<DQNWRQ�6LRX[�7ULEHV�
�

�
�

�

�
�
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67$787(6�$1'�5(*8/$7,216�
�
� $PLFL�6WDWHV�KDYH�LQFOXGHG�WKH�SHUWLQHQW�VWDWXWHV�DQG�UHJXODWLRQV�FLWHG�LQ�WKLV�

EULHI�LQ�WKH�DWWDFKHG�DGGHQGXP��

�
�
�
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,17(5(676�2)�67$7(�$0,&,�
�

$PLFL� 0DVVDFKXVHWWV�� &DOLIRUQLD�� &RQQHFWLFXW�� 'HODZDUH�� ,OOLQRLV�� 0DLQH��

0DU\ODQG��0LFKLJDQ��1HYDGD��1HZ�-HUVH\��1HZ�0H[LFR��1HZ�<RUN��2UHJRQ��5KRGH�

,VODQG��9HUPRQW�� DQG�:DVKLQJWRQ�� DQG� WKH�'LVWULFW� RI�&ROXPELD�� WKH�7HUULWRU\�RI�

*XDP��DQG�+DUULV�&RXQW\��7H[DV��VXEPLW�WKLV�EULHI�LQ�VXSSRUW�RI�WKH�6WDQGLQJ�5RFN�

6LRX[�� &KH\HQQH� 5LYHU� 6LRX[�� 2JODOD� 6LRX[�� DQG� <DQNWRQ� 6LRX[� 7ULEHV� DQG�

DIILUPDQFH� RI� WKH� GLVWULFW� FRXUW¶V� PHULWV� DQG� UHPHG\� RSLQLRQV�� � 7KH� 7ULEHV�

SUHYDLOHG²IRU�D�VHFRQG�WLPH²RQ�WKHLU�FODLP�WKDW�WKH�8�6��$UP\�&RUSV�RI�(QJLQHHUV�

�&RUSV�� YLRODWHG� WKH� 1DWLRQDO� (QYLURQPHQWDO� 3ROLF\� $FW� �1(3$��� ��� 8�6�&��

����������� �������� � 7R� UHPHG\� WKDW� VHFRQG� YLRODWLRQ�� WKH� GLVWULFW� FRXUW� SURSHUO\�

H[HUFLVHG�LWV�GLVFUHWLRQ�WR�YDFDWH�WKH�&RUSV¶V�DFWLRQ�WR�JUDQW�DQ�HDVHPHQW��UHOLHI�WKDW�

UHTXLUHG�VXVSHQVLRQ�RI�WKH�SLSHOLQH�RSHUDWLRQV�WKH�YDFDWHG�HDVHPHQW�KDG�DXWKRUL]HG���

7KH�7ULEHV�VRXJKW�WKDW�UHOLHI�WR�FRPSHO�WKH�8QLWHG�6WDWHV�WR�IXOILOO�WKH�SURPLVH�RI�

HQYLURQPHQWDO� SURWHFWLRQ� HQVKULQHG� LQ�1(3$�DQG� WKH�8QLWHG� 6WDWHV¶V� SURPLVH� WR�

SURWHFW�WKH�7ULEHV�DQG�WKH�QDWXUDO�UHVRXUFHV�RQ�ZKLFK�WKH\�GHSHQG²D�SURPLVH�IDU�

WRR�RIWHQ�EURNHQ��See )LUVW�$PHQGHG�&RPSODLQW��(&)�1R�������DW������������7KH�

IDFWV�RI�WKLV�FDVH��WRR��³IROORZ�D�VDGO\�IDPLOLDU�SDWWHUQ�´�McGirt v. Oklahoma������6��

&W�� ������ ����� �������� 7KLV� &RXUW� VKRXOG� DIILUP� YDFDWXU� RI� WKH� &RUSV¶V�1(3$�

YLRODWLYH�DFWLRQ�DQG�UHMHFW�WKH�&RUSV�DQG�'DNRWD�$FFHVV��//&¶V�DWWHPSW�³WR�HOHYDWH´�
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FODLPV�RI�HFRQRPLF�KDUP�³RYHU�WKH�ODZ�´��See id.��'RLQJ�RWKHUZLVH�ZRXOG�³UHZDUG>@�

ZURQJ�DQG�IDLO>@�WKRVH�LQ�WKH�ULJKW�´��See id��

$PLFL�6WDWHV�KDYH�PXFK�DW�VWDNH�LQ�WKLV�FDVH���0RUH�WKDQ�RQH�KXQGUHG�\HDUV�

DJR��WKH�6XSUHPH�&RXUW�PDGH�FOHDU�WKDW�VWDWHV�KDYH�VLJQLILFDQW�LQWHUHVWV�³LQGHSHQGHQW�

RI�DQG�EHKLQG�WKH�WLWOHV�RI�����>WKHLU@�FLWL]HQV�LQ�DOO�WKH�HDUWK�DQG�DLU�ZLWKLQ�����>WKHLU@�

GRPDLQ�´��Georgia v. Tennessee Copper������8�6��������������������6WDWHV�WKXV�KROG�

D� TXDVL�VRYHUHLJQ� LQWHUHVW� LQ� SUHYHQWLQJ� KDUP� WR� WKH� HQYLURQPHQW� DQG� QDWXUDO�

UHVRXUFHV�ZLWKLQ�WKHLU�ERUGHUV�� Massachusetts v. EPA������8�6�����������������������

6WDWHV��DV�VRYHUHLJQV��DOVR�DUH�³YHVWHG�ZLWK�WKH�UHVSRQVLELOLW\�RI�SURWHFWLQJ�WKH�KHDOWK��

VDIHW\��DQG�ZHOIDUH�RI�>WKHLU@�FLWL]HQV�´��United Haulers Ass’n v. Oneida-Harkimer 

Solid Waste Mgmt. Auth�������8�6��������������������7KH�SRWHQWLDO�IRU�IHGHUDO�DFWLRQV�

WR�DIIHFW�WKRVH�VWDWH�LQWHUHVWV�LV�LPPHQVH���$QG�WRGD\²LQ�WKH�PLGVW�RI�WKH�GHYDVWDWLQJ�

HIIHFWV�RI�D�FKDQJLQJ�FOLPDWH�DQG�LQFUHDVLQJ�DZDUHQHVV�WKDW�HQYLURQPHQWDO�KDUPV�DUH�

GLVSURSRUWLRQDWHO\� ERUQH� E\� RXU�PRVW� YXOQHUDEOH� DQG� KLVWRULFDOO\� GLVHQIUDQFKLVHG�

FRPPXQLWLHV²LW� LV� PRUH� LPSRUWDQW� WKDQ� HYHU� WR� IXOO\� XQGHUVWDQG�� HYDOXDWH�� DQG�

GLVFORVH�IRU�SXEOLF�GLDORJXH�WKH�HQYLURQPHQWDO�HIIHFWV�RI�PDMRU�IHGHUDO�DFWLRQV��

$PLFL�6WDWHV�WKXV�KDYH�DQ�XQTXHVWLRQDEOH�LQWHUHVW�LQ�WKH�IHGHUDO�JRYHUQPHQW¶V�

FRPSOLDQFH�ZLWK�ODZV�HQDFWHG�WR�SURWHFW�WKH�HQYLURQPHQW���2I�WKRVH�ODZV��1(3$��

³RXU�EDVLF�QDWLRQDO�FKDUWHU�IRU�SURWHFWLRQ�RI�WKH�HQYLURQPHQW�´����&�)�5�����������D��
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���������LV�³SHUKDSV�PRVW�LPSRUWDQW�´�Calvert Cliffs’ Coordinating Comm. v. U.S. 

Atomic Energy Comm’n������)��G������������ �'�&��&LU��������� �1(3$�UHTXLUHV�

IHGHUDO� DJHQFLHV� WR� WDNH� D� ³KDUG� ORRN´� DW� WKH� SRWHQWLDO� GLUHFW� DQG� LQGLUHFW�

HQYLURQPHQWDO�FRQVHTXHQFHV�RI�WKHLU�SURSRVHG�DFWLRQV��Robertson v. Methow Valley 

Citizens Council������8�6����������������������TXRWLQJ�Kleppe v. Sierra Club������

8�6�����������Q�������������DQG�WR�LQIRUP�VWDWHV�DQG�WKH�SXEOLF�DERXW�WKRVH�SRWHQWLDO�

FRQVHTXHQFHV� before� WKH\� WDNH� ILQDO� DJHQF\� DFWLRQ�� see ��� 8�6�&�� �������&����

1(3$¶V�PDQGDWH�WKXV�VHHNV�WR�HQVXUH�WKDW�IHGHUDO�DJHQFLHV�XQGHUVWDQG�WKH�SRWHQWLDO�

HQYLURQPHQWDO� FRQVHTXHQFHV� RI� WKHLU� SURSRVHG� DFWLRQV� id.� �� ������ DQG� XVH� WKDW�

NQRZOHGJH�WR�³WDNH�DFWLRQV�WKDW�SURWHFW��UHVWRUH��DQG�HQKDQFH�WKH�HQYLURQPHQW�´����

&�)�5�����������F����,I�D�IHGHUDO�DJHQF\�YLRODWHV�1(3$��DV�WKH�GLVWULFW�FRXUW�WZLFH�

IRXQG� WKH� &RUSV� GLG� KHUH�� WKDW� YLRODWLRQ� DIIHFWV� WKH� $PLFL� 6WDWHV¶� LQWHUHVWV� LQ�

SURWHFWLQJ�WKHLU�HQYLURQPHQW�DQG�QDWXUDO�UHVRXUFHV��DV�ZHOO�DV�WKHLU�RZQ�DQG�WKHLU�

�
�� 2Q� -XO\� ���� ������ WKH� &RXQFLO� RQ� (QYLURQPHQWDO� 4XDOLW\� SURPXOJDWHG�

VXEVWDQWLDO� UHYLVLRQV� WR�1(3$¶V� UHJXODWLRQV��ZKLFK� WRRN�HIIHFW�RQ�6HSWHPEHU�����
���������)HG��5HJ������������������-XO�������������DQG��DPRQJ�RWKHU�PDMRU�FKDQJHV��
GHOHWHG�WKH�DERYH�TXRWHG�WH[W��id.�DW�������������%HFDXVH�WKH�QHZ�UHJXODWLRQV�PDUN�
DQ�XQODZIXO�GHSDUWXUH�IURP�1(3$¶V�WH[W�DQG�SXUSRVHV��QXPHURXV�SDUWLHV��LQFOXGLQJ�
PDQ\�RI�WKH�$PLFL�6WDWHV��DUH�FKDOOHQJLQJ�WKHP���E.g.��&RPSODLQW��California et al. 
v. CEQ�� 1R�� ���FY������� �1�'�� &DO�� $XJ�� ���� ������� (&)� 1R�� ��� &RPSODLQW��
Environmental Justice Health Alliance et al. v. CEQ��1R�����FY�������6�'�1�<�$XJ��
����������(&)�1R�����&RPSODLQW��Wild Virg. et al. v. CEQ��1R�����FY��������:�'��
9D��-XO\������������(&)�1R������%HFDXVH��L��WKH�DPHQGHG�UHJXODWLRQV�GLG�QRW�WDNH�
HIIHFW�XQWLO�6HSWHPEHU������������LL��QHLWKHU�WKH�&RUSV�QRU�'DNRWD�$FFHVV�UHO\�RQ�
WKHP��DQG��LLL��WKH�GLVWULFW�FRXUW¶V�RSLQLRQV�ZHUH�EDVHG�RQ�WKH�SULRU�UHJXODWLRQV��WKLV�
EULHI�FLWHV�H[FOXVLYHO\�WR�WKH�SULRU�UHJXODWLRQV��

USCA Case #20-5197      Document #1863059            Filed: 09/23/2020      Page 14 of 56



�

������

UHVLGHQWV¶�ULJKWV�WR�EH�LQIRUPHG�DERXW��DQG�FRPPHQW�RQ��WKH�SRWHQWLDO�HQYLURQPHQWDO�

LPSDFWV� RI� D� SURSRVHG� IHGHUDO� DFWLRQ�� � See, e.g.� United States v. Coalition for 

Buzzards Bay������)��G����������VW�&LU���������JUDQWLQJ�0DVVDFKXVHWWV¶V�FODLP�WKDW�

DJHQF\� YLRODWHG� 1(3$� E\� IDLOLQJ� WR� FRQVLGHU� LQFUHDVHG� ULVN� RI� RLO� VSLOOV� WR�

0DVVDFKXVHWWV¶V�FRDVWDO�ZDWHUV���

7KH�QDWXUH�RI�WKH�UHPHG\�IRU�D�IHGHUDO�DJHQF\¶V�1(3$�YLRODWLRQ�LV�FULWLFDO�WR�

SURWHFWLQJ�WKH�$PLFL�6WDWHV¶�LQWHUHVWV���1(3$¶V�PDQGDWRU\�SURFHGXUHV�DUH�GHVLJQHG�

WR�LQIOXHQFH�WKH�DJHQF\¶V�ILQDO�DFWLRQ�����&�)�5�����������D���DQG�WR�DYRLG�RU�DW�OHDVW�

PLWLJDWH� WKH� DFWLRQ¶V� SRWHQWLDO� HQYLURQPHQWDO� KDUP�� id.� ��� �������H��� ��������

�DOWHUQDWLYHV�����������I�����������H���K����������F��������������������PLWLJDWLRQ����

$V� WKH� GLVWULFW� FRXUW� KHUH� DSWO\� VWDWHG�� ³LI� \RX� FDQ� EXLOG� ILUVW� DQG� FRQVLGHU�

HQYLURQPHQWDO�FRQVHTXHQFHV�ODWHU��1(3$¶V�DFWLRQ�IRUFLQJ�SXUSRVH�ORVHV�LWV�ELWH�´��,�

5HFRUG�$SSHQGL[��YRO�5$�S�������� � ,QGHHG��D�³EXLOG�ILUVW´�VWUDWHJ\�ULVNV�HQWLUHO\�

GUDLQLQJ�1(3$�RI�LWV�SXUSRVH�E\�DOORZLQJ�IHGHUDO�DJHQFLHV�DQG�SURMHFW�SURSRQHQWV�

DOLNH�WR�EXLOG�ILUVW�DQG�WKHQ�LQIODWH�HFRQRPLF�FRQVHTXHQFHV�RI�YDFDWXU�DV�D�PHDQV�WR�

DYRLG� YDFDWXU� DOWRJHWKHU� XQGHU� Allied-Signal, Inc. v. U.S. Nuclear Regulatory 

Commission¶V� ³GLVUXSWLYH� FRQVHTXHQFHV´� SURQJ�� � ���� )��G� ����� ���� �'�&�� &LU��

��������-XGLFLDO�GHFLVLRQV�WKDW�GHFOLQH�WR�YDFDWH�DJHQF\�DFWLRQ�WKDW�YLRODWHV�1(3$�

LQFHQWLYL]H�IHGHUDO�DJHQF\�GHFLVLRQPDNHUV�WR�GR�WKH�EDUH�PLQLPXP�DQG�HQFRXUDJH�

SURMHFW�SURSRQHQWV�WR�DGYDQFH�WKHLU�SURMHFWV�DV�TXLFNO\�DV�SRVVLEOH�VR�WKDW�WKH\�PD\�
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ODWHU� FODLP� WKDW� WKH� HFRQRPLF� FRQVHTXHQFHV� RI� YDFDWXU� FRXQVHO� DJDLQVW� LW���

&RQYHUVHO\�� MXGLFLDO� GHFLVLRQV� WKDW� YDFDWH� DJHQF\� DFWLRQV� HQFRXUDJH� 1(3$�

FRPSOLDQFH�DQG�GLVFRXUDJH�SURMHFW�SURSRQHQWV�IURP�PRYLQJ�IRUZDUG�LQ�WKH�IDFH�RI�

OLWLJDWLRQ�ULVN�WR�GLVWRUW�WKH�UHPHG\�DQDO\VLV�DQG�UHQGHU�WKH�DFWLRQ�D�fait accompli��

9DFDWXU� KHUH� WKXV� SURWHFWV� $PLFL� 6WDWHV¶� LQWHUHVWV� LQ� SURWHFWLQJ� WKH�

HQYLURQPHQW�DQG�QDWXUDO�UHVRXUFHV�ZLWKLQ�WKHLU�ERUGHUV�DQG�EH\RQG�E\�HQFRXUDJLQJ�

IHGHUDO�DJHQFLHV� WR� IXOO\� IDFWRU� WKH�SRWHQWLDO�HQYLURQPHQWDO�FRQVHTXHQFHV�RI� WKHLU�

DFWLRQV�LQWR�WKHLU�GHFLVLRQ�PDNLQJ�SURFHVV�before�WKH\�DFW�DQG�GHWHUULQJ�SULYDWH�SDUW\�

WDFWLFV�WKDW�GLVWRUW�WKH�UHPHG\�DQDO\VLV���$V�QRZ�-XVWLFH�%UH\HU�PDGH�FOHDU��³WKH�KDUP�

DW�VWDNH´�LQ�1(3$�FDVHV�³LV�D�KDUP�WR�WKH�environment�´��Sierra Club v. Marsh������

)��G� ����� ���� ��VW� &LU�� ������� � ³1(3$¶V� REMHFW� LV� WR� PLQLPL]H� ���� WKH� ULVN� RI�

XQLQIRUPHG�FKRLFH��D�ULVN�WKDW�DULVHV�LQ�SDUW�IURP�WKH�SUDFWLFDO�IDFW�WKDW�EXUHDXFUDWLF�

GHFLVLRQPDNHUV� �ZKHQ� WKH� ODZ� SHUPLWV�� DUH� OHVV� OLNHO\� WR� WHDU� GRZQ� D� QHDUO\�

FRPSOHWHG�SURMHFW�WKDQ�D�EDUHO\�VWDUWHG�SURMHFW�´��Id.�DW����������)RU�1(3$�WR�PDWWHU��

WKHUH�PXVW�EH�VLJQLILFDQW�FRQVHTXHQFHV�IRU�QRQ�FRPSOLDQFH���9DFDWXU�LV�WKH�PHDQV�

WR�WKDW�HQG�VLQFH�YDFDWLQJ�DQ�DJHQF\¶V�DFWLRQ�KDV�WKH�SUDFWLFDO�HIIHFW�RI�SUHYHQWLQJ�D�

SULYDWH� SDUW\� WKDW� EHQHILWWHG� IURP� WKH� DFWLRQ� IURP� SURFHHGLQJ� ZLWK� D� SURMHFW� RU�

RSHUDWLQJ�DQ�DOUHDG\�FRQVWUXFWHG�SURMHFW�GXULQJ�UHPDQG���$QG�WKH�$PLFL�6WDWHV�GR�

QRW� WDNH� WKDW� FRQVHTXHQFH� OLJKWO\�� DV� VWDWHV�� WRR�� DUH� VRPHWLPHV� SURSRQHQWV� RI�

FKDOOHQJHG�SURMHFWV��
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$5*80(17�
�
,�� $JHQF\�$FWLRQ�,V�8QODZIXO�:LWKRXW�1(3$�&RPSOLDQFH��
�
� 1(3$¶V� WH[W�� SXUSRVH�� DQG� FDVH� ODZ� PDNH� FOHDU� WKDW� IHGHUDO� DJHQF\�

FRPSOLDQFH�ZLWK�1(3$¶V�GHWDLOHG��³KDUG�ORRN´�UHTXLUHPHQW�LV�D�SUHUHTXLVLWH�WR�WKH�

ODZIXOQHVV�RI�DQ�DJHQF\¶V�DFWLRQ���7KH�$FW¶V�FRPPDQG�DWWDFKHV�DW�WKH�RXWVHW�RI�WKH�

DJHQF\¶V� GHFLVLRQ�PDNLQJ� SURFHVV� IRU� WDNLQJ� ILQDO� DJHQF\� DFWLRQ�� UHTXLULQJ�

HYDOXDWLRQ�RI� HQYLURQPHQWDO� HIIHFWV�RI� ³proposed´� DFWLRQV�� � ���8�6�&���������&��

�HPSKDVLV�DGGHG����$QG�1(3$¶V�PDQGDWH�ZLWK�UHVSHFW�WR�WKRVH�DFWLRQV�LV�OLNHZLVH�

FOHDU��³WR�WKH�IXOOHVW�H[WHQW�SRVVLEOH�����DOO�DJHQFLHV�RI�WKH�)HGHUDO�*RYHUQPHQW�VKDOO�

���� LQFOXGH� LQ� HYHU\� UHFRPPHQGDWLRQ� RU� UHSRUW� RQ� SURSRVDOV� IRU� ����PDMRU� )HGHUDO�

DFWLRQV� VLJQLILFDQWO\� DIIHFWLQJ� WKH� TXDOLW\� RI� WKH� KXPDQ� HQYLURQPHQW�� D� GHWDLOHG�

VWDWHPHQW�E\�WKH�UHVSRQVLEOH�RIILFLDO�´��Id���������	��&�� see Department of Transp. 

v. Public Citizen������8�6�������������������)HGHUDO�DJHQFLHV�³EHDU>@�WKH�SULPDU\�

UHVSRQVLELOLW\� WR� ���� FRPSO>\@�ZLWK�1(3$�´��� � %\� VWDWXWRU\� GHIDXOW�� WKDW� ³GHWDLOHG�

VWDWHPHQW´�LV�DQ�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW��ZKLFK�PXVW�HYDOXDWH�DQG�GLVFXVV��

DPRQJ�RWKHU�WKLQJV��³�L��WKH�HQYLURQPHQWDO�LPSDFW�RI�WKH�SURSRVHG�DFWLRQ���LL��DQ\�

DGYHUVH� HQYLURQPHQWDO� HIIHFWV� ZKLFK� FDQQRW� EH� DYRLGHG� VKRXOG� WKH� SURSRVDO� EH�

LPSOHPHQWHG��>DQG@��LLL��DOWHUQDWLYHV�WR�WKH�SURSRVHG�DFWLRQ�´��Id.��������&��L���LLL������

�
��1(3$¶V�UHJXODWLRQV�DOVR�DOORZ�IHGHUDO�DJHQFLHV�WR�EHJLQ�E\�SHUIRUPLQJ�D�PRUH�

VWUHDPOLQHG� HQYLURQPHQWDO� DVVHVVPHQW� WR� GHWHUPLQH� ZKHWKHU� DQ� HQYLURQPHQWDO�
LPSDFW�VWDWHPHQW� LV� UHTXLUHG�� ����&�)�5��������������������� �$QG� WKH� UHJXODWLRQV�
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1(3$¶V�GLUHFWLYH�WKDW�DJHQFLHV�PXVW�FRPSO\�³WR�WKH�IXOOHVW�H[WHQW�SRVVLEOH�´�

id.� �� ������ ³LV� QHLWKHU� DFFLGHQWDO� QRU� K\SHUEROLF´�� LQVWHDG�� LW� LV� ³D� GHOLEHUDWH�

FRPPDQG�´�Flint Ridge Dev. v. Scenic Rivers Ass’n������8�6��������������������$QG�

WKDW� FRPPDQG� LV� WZR�IROG�� � ³)LUVW�� LW� µSODFHV� XSRQ� DQ� DJHQF\� WKH� REOLJDWLRQ� WR�

FRQVLGHU�HYHU\�VLJQLILFDQW�DVSHFW�RI�WKH�HQYLURQPHQWDO�LPSDFW�RI�D�SURSRVHG�DFWLRQ�¶´�

Baltimore Gas & Electric v. NRDC�� ���� 8�6�� ���� ��� ������� �FLWDWLRQ� RPLWWHG����

³6HFRQG�� LW� HQVXUHV� WKDW� WKH� DJHQF\� ZLOO� LQIRUP� WKH� SXEOLF� WKDW� LW� KDV� LQGHHG�

FRQVLGHUHG�HQYLURQPHQWDO�FRQFHUQV�LQ�LWV�GHFLVLRQPDNLQJ�SURFHVV�´��Id���7R�DFKLHYH�

WKRVH� DLPV�� 1(3$� ³GHPDQGV� WKDW� D� GHFLVLRQPDNHU´� WDNH� ³D� KDUG� ORRN´� DW� ³DOO�

VLJQLILFDQW�HQYLURQPHQWDO�LPSDFWV�before�FKRRVLQJ�D�FRXUVH�RI�DFWLRQ�´��Sierra Club��

����)��G�DW������HPSKDVLV�DGGHG����:KLOH�WKH�$FW�GRHV�QRW�GLFWDWH�SDUWLFXODU�UHVXOWV��

LWV�SURFHGXUHV�DUH�LQWHQGHG�WR�³DIIHFW�WKH�DJHQF\¶V�VXEVWDQWLYH�GHFLVLRQ�´��Robertson��

����8�6��DW�������7KXV��DV�WKLV�&RXUW�ZURWH�VRRQ�DIWHU�1(3$¶V�HQDFWPHQW��³&RQJUHVV�

GLG� QRW� LQWHQG� WKH� $FW� WR� EH� ���� D� SDSHU� WLJHU´�� LQVWHDG�� ³WKH� UHTXLUHPHQW� RI�

HQYLURQPHQWDO�FRQVLGHUDWLRQ�µWR�WKH�IXOOHVW�H[WHQW�SRVVLEOH¶�VHWV�D�KLJK�VWDQGDUG�IRU�

WKH�DJHQFLHV��D�VWDQGDUG�ZKLFK�PXVW�EH�ULJRURXVO\�HQIRUFHG�E\�WKH�UHYLHZLQJ�FRXUWV�´�

Calvert Cliffs������)��G�DW�������

�
DOORZ� DJHQFLHV� WR� H[FOXGH� FDWHJRULFDOO\� IURP�1(3$� UHYLHZ� RQO\� FHUWDLQ� DJHQF\�
DFWLRQV� WKDW� KDYH� SUHYLRXVO\� EHHQ� IRXQG� QRW� QRUPDOO\� WR� KDYH� VLJQLILFDQW�
HQYLURQPHQWDO�LPSDFWV���See id������������

USCA Case #20-5197      Document #1863059            Filed: 09/23/2020      Page 18 of 56



�

������

� &RXUWV� KDYH� UHSHDWHGO\� FRQILUPHG�ZKDW� 1(3$¶V� WH[W� DQG� SXUSRVH� GLFWDWH��

IHGHUDO�DJHQFLHV�DUH�UHTXLUHG�WR�FRPSO\�ZLWK�1(3$�before� WKH\�WDNH�ILQDO�DFWLRQ���

Oglala Sioux Tribe v. U.S. Nuclear Reg. Comm’n�� ����)��G���������� �'�&��&LU��

�������American Rivers v. FERC������)��G���������'�&��&LU���������Sierra Club��

����)��G�DW�������³7KH�VWDWXWH�>WKXV@�GRHV�QRW�SHUPLW�DQ�DJHQF\�WR�DFW�ILUVW�DQG�FRPSO\�

ODWHU�´��Oglala������)��G�DW�������7KDW�³DQDO\]H�ILUVW��DFW�VHFRQG�´�PDQGDWH�LV�EDVHG�

RQ�WKH�FRPPRQ�VHQVH�QRWLRQ�WKDW�³>L@W�LV�IDU�HDVLHU�WR�LQIOXHQFH�DQ�LQLWLDO�FKRLFH�WKDQ�

WR� FKDQJH� D�PLQG� DOUHDG\�PDGH� XS�´� �Sierra Club�� ���� )��� DW� ����� �1(3$� WKXV�

UHTXLUHV� WKDW� ³D YDOLG� >HQYLURQPHQWDO� LPSDFW� VWDWHPHQW@� EH� SUHSDUHG� EHIRUH� WKH�

DJHQF\�JUDQWV�>D@�OLFHQVH�´�SURPXOJDWHV�D�UHJXODWLRQ��LVVXHV�D�SHUPLW��RU��DV�LQ�WKLV�

FDVH�� JUDQWV� DQ� HDVHPHQW�� � Oglala�� ���� )��G� DW� ����� see also National Parks 

Conservation Ass’n v. Semonite������)��G�������������'�&��&LU���������&RUSV�KDG�

WR� FRPSO\� ZLWK� 1(3$� ³>E@HIRUH� LW� FRXOG� JUHHQOLJKW� WKH� ���� SURMHFW´� E\� LVVXLQJ�

UHTXLUHG�SHUPLWV���reh’g pet. granted on remedy������)��G������'�&��&LU����������,Q�

RWKHU�ZRUGV��WKH�ODZIXOQHVV�RI�VXFK�ILQDO�DJHQF\�DFWLRQV�LV�GHSHQGHQW�RQ�WKH�DJHQF\¶V�

FRPSOLDQFH�ZLWK�1(3$¶V� ³DFWLRQ� IRUFLQJ´� UHTXLUHPHQWV�� �See Calvert Cliffs�� ����

)��G�DW��������$QG��DFFRUGLQJO\��DQ�DJHQF\¶V�YLRODWLRQ�RI�1(3$�³IDWDOO\�LQIHFW>V@´�

WKH�DJHQF\�DFWLRQ�DQG�UHQGHUV�WKH�DFWLRQ�XQODZIXO���See American Rivers������)��G�

DW�����

�
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,,�� 9DFDWXU�RI�DQ�$JHQF\¶V�$FWLRQ�,V�WKH�'HIDXOW�5HPHG\�IRU�D�1(3$�
9LRODWLRQ��DQG�WKH�'LVWULFW�&RXUW�&RUUHFWO\�(PSOR\HG�,W�+HUH��

�
� 7LPHO\�DQG�IDLWKIXO�DJHQF\�FRPSOLDQFH�ZLWK�1(3$�LV�FULWLFDO�WR�VHFXULQJ�WKH�

$FW¶V�PDQGDWH�DQG�SURWHFWLQJ�$PLFL�6WDWHV¶�LQWHUHVWV���,QGHHG��WKLV�&RXUW�UHFRJQL]HG�

WKDW�IDFW�PRUH�WKDQ�IRUW\�\HDUV�DJR��ZKHQ�LW�LQIRUPHG�IHGHUDO�DJHQFLHV�WKDW�LW�ZRXOG�

³ULJRURXVO\�HQIRUFH´�1(3$��Calvert Cliffs������)��G�DW�������WR�HQVXUH�WKDW�DJHQFLHV�

IXOILOO�WKH�$FW¶V�³LPSRUWDQW�OHJLVODWLYH�SXUSRVHV�´�id��DW�������see id.�DW�������³,W�LV�

KDUG�WR�LPDJLQH�D�FOHDUHU�RU�VWURQJHU�PDQGDWH>�@´����6LQFH�WKHQ��WKLV�&RXUW�KDV�KHZHG�

FORVHO\� WR� WKRVH� HDUO\�� IRUFHIXO� SURQRXQFHPHQWV� E\� YDFDWLQJ� DJHQF\� DFWLRQV� WKDW�

YLRODWH� 1(3$� DQG� XQGHUPLQH� LWV� HQYLURQPHQWDO�SURWHFWLRQ� SXUSRVH�� � See, e.g���

American Rivers������)��G�DW�����YDFDWLQJ� OLFHQVH� UHQHZDO� IRU�K\GURHOHFWULF�GDP�

EDVHG�RQ�1(3$�YLRODWLRQ���American Wild Horse Pres. Campaign v. Purdue������

)��G�����������'�&��&LU���������YDFDWLQJ�DJHQF\�GHFLVLRQ�WR�HOLPLQDWH�ZLOG�KRUVH�

WHUULWRU\�EDVHG�RQ�1(3$�YLRODWLRQ���Sierra Club v. FERC������)��G����������������

������'�&��&LU���������YDFDWLQJ��ZLWKRXW�GLVFXVVLRQ��)(5&�DSSURYDO�RI�RSHUDWLQJ�

LQWHUVWDWH�QDWXUDO�JDV�SLSHOLQHV�EDVHG�RQ�1(3$�YLRODWLRQ��� �$QG�WKH�8QLWHG�6WDWHV�

'LVWULFW�&RXUW� IRU� WKH�'LVWULFW�RI�&ROXPELD�KDV�DVVLGXRXVO\� IROORZHG� WKLV�&RXUW¶V�

OHDG���E.g.��Public Emps. for Envtl. Resp. v. U.S. Fish & Wildlife Serv.������)��6XSS��

�G�������'�'�&���������YDFDWXU�³LV�WKH�VWDQGDUG�UHPHG\´�LQ�1(3$�FDVHV��FLWDWLRQ�

RPLWWHG����Sierra Club v. Van Antwerp������)��6XSS���G������������'�'�&��������

�³YDFDWXU>@�LV�WKH�SUHVXPSWLYHO\�DSSURSULDWH�UHPHG\´���
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� $OWKRXJK�FRXUWV�³PD\�HOHFW�D�GLIIHUHQW�UHPHG\�EDVHG�RQ�µWKH�VHULRXVQHVV�RI�

WKH�RUGHU¶V�GHILFLHQFLHV¶�DQG�µWKH�GLVUXSWLYH�FRQVHTXHQFHV¶�RI�YDFDWXU�´�WKLV�&RXUW�

KDV� UHFRJQL]HG� WKDW� ³YDFDWXU� LV� WKH� GHIDXOW� UHPHG\�´� �Semonite�� ����)��G� DW� ����

�TXRWLQJ�Allied-Signal������)��G�DW�����������7KXV�RQO\�LQ�³UDUH�FDVHV�´�United Steel 

v. Mine Safety & Health Admin�������)��G�������������'�&��&LU���������KDV� WKLV�

&RXUW� UHPDQGHG� ZLWKRXW� YDFDWXU��� IRU� H[DPSOH�� ZKHUH�� D� VWDWH� ³SHUPLWWLQJ�

UHTXLUHPHQW� LQGHSHQGHQWO\�EDU>UHG@´� WKH�SURMHFW� IURP�DGYDQFLQJ�XQWLO� WKH� DJHQF\�

FRPSOLHG�ZLWK�1(3$��e.g.��Oglala������)��G��DW������YDFDWXU�ZRXOG�³GHIHDW�����WKH�

HQKDQFHG�SURWHFWLRQ�RI�WKH�HQYLURQPHQWDO�YDOXHV´�DIIRUGHG�E\�D�UHJXODWLRQ��North 

Carolina v. EPA������)��G�������������'�&��&LU���������FLWDWLRQ�RPLWWHG���RU�YDFDWXU�

LWVHOI�ZRXOG�³WHPSRUDULO\�GHIHDW�SHWLWLRQHU¶V�SXUSRVH�´�Environmental Def. Fund v. 

EPA������)��G�����������'�&��&LU�����������+HUH��KRZHYHU��WKH�GLVWULFW�FRXUW�FRUUHFWO\�

UHMHFWHG�'DNRWD�$FFHVV¶V�FODLP�WKDW�YDFDWXU�RI�WKH�SLSHOLQH�HDVHPHQW�ZRXOG�FDXVH�

�
��,Q�WKH�1(3$�FRQWH[W��DV�WKH�GLVWULFW�FRXUW�VWDWHG��³WR�WKH�&RXUW¶V�DQG�WKH�SDUWLHV¶�

NQRZOHGJH��RQO\�WZLFH�KDV�D�FRXUW�����QRW�YDFDWHG�DJHQF\�DFWLRQ�WKDW�YLRODWHG�1(3$�
EHFDXVH�RI�D�PLVVLQJ�RU�GHIHFWLYH�(,6�´��,�5$������

�
��$PLFL�6WDWHV�GR�QRW�FRQWHQG�WKDW�UHPDQG�ZLWKRXW�YDFDWXU�LV�QHYHU�DSSURSULDWH���

,QGHHG��0DVVDFKXVHWWV�DORQJ�ZLWK�VRPH�RI� WKH�RWKHU�6WDWH�$PLFL�KDYH�SUHYLRXVO\�
DUJXHG�VXFFHVVIXOO\�IRU�UHPDQG�ZLWKRXW�YDFDWXU�ZKHUH�YDFDWXU�ZRXOG�FDXVH�DFWXDO�
KDUP�WR�SXEOLF�KHDOWK�DQG�WKH�HQYLURQPHQW���E.g.��-RLQW�0RW��RI�6WDWH��/RFDO�*RY¶W��
DQG�3XEOLF�+HDOWK�5HVSRQGHQW�,QWHUYHQRUV�IRU�5HPDQG�:LWKRXW�9DFDWXU�DW��������
White Stallion Energy Ctr., LLC v. EPA��1R�����������'�&��&LU��6HSW��������������
$PLFL�6WDWHV�WKXV�GR�QRW�DVN�WKH�&RXUW�WR�GHYLDWH�IURP�WKRVH�SUHFHGHQWV��EXW�LQVWHDG�
WR�DSSO\�WKHLU�JXLGLQJ�SULQFLSOHV��DV�WKH�GLVWULFW�FRXUW�GLG�FRUUHFWO\�KHUH��
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HQYLURQPHQWDO�KDUP�EHFDXVH� WKH�FRPSDQ\¶V�FODLP�ZDV�HQWLUHO\�³VSHFXODWLYH´�DQG�

EDVHG�RQ�³LQFRQFOXVLYH�HYLGHQFH�´��,�5$����������7KRVH�IDFWRUV�WKXV�GR�QRW�H[LVW�LQ�

WKLV�FDVH��

$QG�� LQ� DOO� HYHQWV�� FRXUWV� VKRXOG�� ILUVW� DQG� IRUHPRVW�� HYDOXDWH� YDFDWXU¶V�

SRWHQWLDO� GLVUXSWLYH� FRQVHTXHQFHV� WKURXJK� WKH� OHQV� RI� WKH� UHOHYDQW� VWDWXWH¶V�

REMHFWLYHV���NRDC v. EPA������)��G�������������'�&��&LU���������SDUWLDOO\�YDFDWLQJ�

UXOH� EHFDXVH� YDFDWXU� ZRXOG� QRW� ³VHW� EDFN´� &OHDQ� $LU� $FW¶V� SXUSRVH�� see also 

American Bankers Ass’n v. Nat’l Credit Union Admin�������)��G�����������'�&��&LU��

�������GHFOLQLQJ�WR�YDFDWH�ZKHUH�³LW�ZRXOG�µVHW�EDFN¶�WKH�$FW¶V�REMHFWLYH�RI�RIIHULQJ�

ILQDQFLDO�VHUYLFHV�WR�SHRSOH�RI�VPDOO�PHDQV´��� �$IWHU�DOO��³D�FRXUW�VLWWLQJ�LQ�HTXLW\�

FDQQRW� µLJQRUH� WKH� MXGJPHQW� RI�&RQJUHVV�� GHOLEHUDWHO\� H[SUHVVHG� LQ� OHJLVODWLRQ�¶´��

United States v. Oakland Cannabis Buyers’ Coop.�� ���� 8�6�� ����� ���� �������

�FLWDWLRQ�RPLWWHG����$QG�KHUH��LQ�1(3$��&RQJUHVV�SODLQO\�SULRULWL]HG�HQYLURQPHQWDO�

SURWHFWLRQ�RYHU�DOO�RWKHU�FRQVLGHUDWLRQV���See Oglala������)��G�DW������³:H�NQRZ�

WKDW� WKH� HQYLURQPHQWDO� YDOXHV� SURWHFWHG� E\� 1(3$� DUH� RI� KLJK� RUGHU²EHFDXVH�

&RQJUHVV�WROG�XV�VR�´����7KH�³KDUP�DW�VWDNH´�ZKHQ�DQ�DJHQF\�YLRODWHV�1(3$�LV�³D�

KDUP� WR� WKH� environment�´� Sierra Club�� ���� )��G� DW� ���²DQ� RIWHQ� LUUHYHUVLEOH�

KDUP²QRW�WKH�HFRQRPLF�KDUP�D�SURMHFW�SURSRQHQW�PD\�LQFXU�ZKHQ�D�FRXUW�ILQGV�DQ�

DJHQF\�YLRODWHG�1(3$�ZKHQ�LW�DXWKRUL]HG�D�SURMHFW�DQG�YDFDWHV�WKH�DJHQF\�DFWLRQ�
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WKDW�XQODZIXOO\�DXWKRUL]HG�LW���7KXV��WKH�UHPHG\�IRU�D�1(3$�YLRODWLRQ�PXVW�³SURWHFW�

WKH�SXUSRVH�DQG�LQWHJULW\�RI´�1(3$���Semonite������)��G�DW������

� ,QGHHG��YDFDWXU�IORZV�GLUHFWO\�IURP�1(3$¶V�PDQGDWH��ZKLFK��DJDLQ��UHTXLUHV�

IHGHUDO� DJHQFLHV� WR� WDNH� D� ³KDUG� ORRN´� DW� WKH� SRWHQWLDO� GLUHFW� DQG� LQGLUHFW�

HQYLURQPHQWDO� FRQVHTXHQFHV� RI� WKHLU� SURSRVHG� DFWLRQV� before� WKHLU� DFWLRQV� DUH�

ILQDOL]HG���Supra�S����see also�Sierra Club v. U.S. Army Corps of Eng’rs������)��G�

���� ��� �'�&�� &LU�� ������ �³&RQJUHVV>@� ���� UHTXLUH>G@� HQYLURQPHQWDO� UHYLHZ� DQG�

DXWKRUL]DWLRQ�LQ�DGYDQFH´����7KDW�UHPHG\�DOVR�IORZV�GLUHFWO\�IURP�WKH�$GPLQLVWUDWLYH�

3URFHGXUH�$FW��$3$�����8�6�&�����������$�²WKH�DFW�JRYHUQLQJ�MXGLFLDO�UHYLHZ�RI�

1(3$�GHFLVLRQV�� see infra 3W�,,,²VLQFH� LW� KDV� ORQJ�EHHQ�KHOG� WKDW� YDFDWXU� LV� WKH�

VWDQGDUG�UHPHG\�IRU�XQODZIXO�DJHQF\�DFWLRQ�XQGHU�WKH�$3$���E.g.��United Steel������

)��G�DW�������³7KH�RUGLQDU\�SUDFWLFH�LV�WR�YDFDWH�´���see Federal Power Comm’n v. 

Transcontinental Gas Pipe Line Corp�������8�6�������������������DJHQF\�GHFLVLRQ�

XQVXSSRUWHG�E\�DGPLQLVWUDWLYH�UHFRUG�PXVW�EH�YDFDWHG����$QG��DV�GLVFXVVHG�DERYH��

supra SS������ YDFDWXU� LV� DQ� LPSRUWDQW� WRRO� WR� GLVLQFHQWLYL]H� D� UXVK� WR� FRPSOHWH� D�

SURMHFW�LQ�WKH�IDFH�RI�OHJDO�FKDOOHQJHV�WR�D�IHGHUDO�DJHQF\¶V�1(3$�DQDO\VLV�WKDW�FRXOG�

UHQGHU�WKH�SURMHFW�D�SUDFWLFDO�IRUHJRQH�FRQFOXVLRQ�RU�RWKHUZLVH�GLVWRUW�WKH�DQDO\VLV�

IRU� GHWHUPLQLQJ�ZKHWKHU� YDFDWXU� LV� DSSURSULDWH�� � See Semonite�� ���� )��G� DW� ����

�GHVFULELQJ�DV� ³WURXEOLQJ�´� WKH�&RUSV� DQG�SULYDWH�SURMHFW�SURSRQHQW¶V� ³DWWHPSW� WR�

XVH´�WKH�SURMHFW¶V�FRPSOHWLRQ�WR�DUJXH�DJDLQVW�YDFDWXU�IRU�1(3$�YLRODWLRQ����7KDW��
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KRZHYHU��LV�H[DFWO\�ZKDW�WKH�&RUSV��'DNRWD�$FFHVV��DQG�WKHLU�DPLFL�DWWHPSW�WR�GR�

KHUH���&RUSV�%U���������'DNRWD�$FFHVV�%U���������see also, e.g.��,QGLDQD�et al��$PLFL�

&XULDH�%U�����������1RUWK�'DNRWD�$PLFXV�%U��������������

� 7KH�GLVWULFW�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�ZKHQ�LW�HPSOR\HG�WKH�GHIDXOW�

UHPHG\���,QGHHG��WKH�GLVWULFW�FRXUW�ZDV�DFXWHO\�DZDUH�RI�WKH�QHJDWLYH�LQFHQWLYHV�WKDW�

UHPDQG� ZLWKRXW� YDFDWXU� FDQ� FUHDWH� IRU� DJHQFLHV� DQG� SURMHFW� SURSRQHQWV� DOLNH� LQ�

1(3$�FDVHV���:KLOH�WKH�GLVWULFW�FRXUW�UHPDQGHG�ZLWKRXW�YDFDWXU�WKH�first�WLPH�LW�KHOG�

WKH�&RUSV�YLRODWHG�1(3$�XQGHU�Allied-Signal¶V�ILUVW�³VHULRXVQHVV�RI�GHILFLHQFLHV´�

SURQJ��Standing Rock Sioux Tribe [IV] v. U.S. Army Corps of Eng’rs������)��6XSS��

�G�������������'�'�&���������WKH�FRXUW�DOVR�ZDUQHG�RI�WKH�³XQGHVLUDEOH�LQFHQWLYHV´�

WKDW� UHPDQG� ZLWKRXW� YDFDWXU� EDVHG� RQ� ³DOOHJHG� HFRQRPLF� KDUP´� XQGHU� Allied-

Signal¶V�GLVUXSWLYH�FRQVHTXHQFHV�SURQJ�FDQ�FUHDWH�LQ�1(3$�FDVHV�OLNH�WKLV�RQH��id��

DW�������³,I�´�WKH�FRXUW�HODERUDWHG��³SURMHFWLRQV�RI�ILQDQFLDO�GLVWUHVV�DUH�VXIILFLHQW�WR�

SUHYHQW�YDFDWXU�����DJHQFLHV�DQG�WKLUG�SDUWLHV�PD\�FKRRVH�WR�GHYRWH�DV�PDQ\�UHVRXUFHV�

DV�HDUO\�DV�SRVVLEOH�WR�D�FKDOOHQJHG�SURMHFW²DQG�WKHQ�FODLP�GLVUXSWLRQ�LQ�OLJKW�RI�

VXFK�LQYHVWPHQWV�´��Id���see also ,�5$������VDPH���Western Watersheds Project v. 

Zinke������)��6XSS���G�������������'��,GDKR��������VDPH���cf.�Sierra Club������)��G�

DW�����UHMHFWLQJ�DUJXPHQW�WKDW�FRQVWUXFWLRQ�RI�SURMHFW�UHQGHUHG�1(3$�FODLP�PRRW�

EHFDXVH� KROGLQJ� RWKHUZLVH� ZRXOG� DOORZ� DJHQFLHV� DQG� SULYDWH� SDUWLHV� WR� ³PHUHO\�
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LJQRUH�WKH�UHTXLUHPHQWV�RI�1(3$´��� �7KDW�� WKH�GLVWULFW�FRXUW�ULJKWO\�VWDWHG��ZRXOG�

³VXEYHUW�����1(3$�´��,�5$���������

<HW��EDFN�EHIRUH�WKH�GLVWULFW�FRXUW�D�VHFRQG�WLPH��DQG�QRZ�EHIRUH�WKLV�&RXUW��

WKH�&RUSV��'DNRWD�$FFHVV��DQG�WKHLU�DPLFL�VHHN�WR�VXEYHUW�1(3$�LQ�H[DFWO\�WKDW�ZD\�

E\�DGYDQFLQJ�DV�WKHLU�³FHQWUDO´�DUJXPHQW�WKH�HFRQRPLF�KDUP�WKDW�'DNRWD�$FFHVV�DQG�

LQGXVWULHV� WKDW� UHO\� RQ� WKH� SLSHOLQH� ZRXOG� DOOHJHGO\� VXIIHU� IURP� YDFDWXU� DQG� WKH�

UHVXOWLQJ�VKXW�GRZQ�RI�WKH�SLSHOLQH���See ,�5$������see, e.g.� &RUSV�%U������³SURIRXQG�

HFRQRPLF� KDUP´���'DNRWD�$FFHVV� %U�� ��� �³YDFDWXU�ZRXOG� FDXVH�ZLGHVSUHDG� DQG�

LPPHQVH�HFRQRPLF�KDUP´��� �%XW��DJDLQ��³>W@KH�SXUSRVH�RI�1(3$�LV�WR�SURWHFW�WKH�

HQYLURQPHQW��QRW�����HFRQRPLF�LQWHUHVWV>�@´��See�Nevada Land Action Ass’n v. U.S. 

Forest Serv.����)��G������������WK�&LU��������� �$QG�EHFDXVH�SUHYHQWLQJ�D�SURMHFW�

SURSRQHQW¶V� HFRQRPLF� LQMXU\� LV�QRW�RQH�RI�1(3$¶V�REMHFWLYHV�� ,�5$��������� DQG�

'DNRWD�$FFHVV�³DVVXPH>G@´�WKH�³HFRQRPLF�ULVN�NQRZLQJO\�´�,�5$������WKH�GLVWULFW�

FRXUW� ULJKWO\� GLVFRXQWHG� WKDW� DUJXPHQW� DIWHU� WKH� &RUSV� IDLOHG� WR� FXUH� LWV� 1(3$�

YLRODWLRQV�GXULQJ�WKH�ILUVW�UHPDQG��see ,�5$���������see also�,�5$���������UHMHFWLQJ�

�
��7KH�GLVWULFW�FRXUW�DOVR�QRWHG�FRUUHFWO\�WKDW��³>Z@LWKRXW�YDFDWXU������WKH�&RUSV�DQG�

'DNRWD� $FFHVV� ZRXOG� KDYH� OLWWOH� LQFHQWLYH� WR� ILQLVK� WKH� >HQYLURQPHQWDO� LPSDFW�
VWDWHPHQW@�LQ�D�WLPHO\�PDWWHU�´�,�5$������VRPHWKLQJ�WKDW�LV�HVSHFLDOO\�LPSRUWDQW�KHUH�
EHFDXVH��L��1(3$�UHTXLUHV�DJHQFLHV�WR�FRPSO\�ZLWK�1(3$�before�WKH\�DXWKRUL]H�WKH�
XQGHUO\LQJ� DFWLRQ�� supra� S���� DQG� �LL�� WKH� SLSHOLQH� LQ� WKLV� FDVH� KDV� DOUHDG\� EHHQ�
FRQVWUXFWHG�EDVHG�RQ�D�VHULRXVO\�GHILFLHQW�1(3$�UHYLHZ���,�5$����������������see 
also EME Homer City Generation, L.P. v. EPA������)��G�����������'�&��&LU��������
�³>5@HPDQG�ZLWKRXW�YDFDWXU�FUHDWHV�D�ULVN�WKDW�DQ�DJHQF\�PD\�GUDJ�LWV�IHHW�DQG�NHHS�
LQ�SODFH�DQ�XQODZIXO�DJHQF\�UXOH�´���
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UHPDQG�ZLWKRXW�YDFDWXU�XQGHU�Allied-Signal¶V�ILUVW�SURQJ����7KLV�&RXUW�VKRXOG�GR�WKH�

VDPH����

,QGHHG��WKH�HFRQRPLF�KDUP�WKDW�'DNRWD�$FFHVV�DQG�LWV�DPLFL�FODLP�WKH\�ZLOO�

VXIIHU�ZDV�HQWLUHO\�VHOI�LQIOLFWHG���'DNRWD�$FFHVV�FKRVH�WR�SURFHHG�GHVSLWH�WKH�GLVWULFW�

FRXUW¶V�SULRU�ILQGLQJ�WKDW�WKH�&RUSV�YLRODWHG�1(3$��LWV�NQRZOHGJH�WKDW�WKH�7ULEHV�

FRQWLQXHG�WR�RSSRVH�WKH�HDVHPHQW�DQG�WKH�&RUSV¶V�XQODZIXO�1(3$�DQDO\VLV��DQG�WKH�

IDFW�WKDW�WKH�7ULEHV�KDG�VRXJKW�WR�KDOW�WKH�SURMHFW�EHIRUH�FRQVWUXFWLRQ�EHJDQ���See ,�

5$������'DNRWD�$FFHVV�³UHOLHG�RQ�WKH�FRQWLQXHG�RSHUDWLRQ�RI�WKH�SLSHOLQH�LQ�WKH�IDFH�

RI�RQJRLQJ�OLWLJDWLRQ´���see also Sierra Club v. U.S. Army Corps of Eng’rs������)��G�

����������������WK�&LU���������SUHOLPLQDULO\�HQMRLQLQJ�FRQVWUXFWLRQ�RI�SRZHU�SODQW�

IRU�� inter alia�� OLNHO\� 1(3$� YLRODWLRQ� ZKHUH� SURSRQHQW� ³UHSHDWHGO\� LJQRU>HG@�

DGPLQLVWUDWLYH�DQG� OHJDO�FKDOOHQJHV�DQG�D�ZDUQLQJ�E\� WKH�&RUSV� WKDW�FRQVWUXFWLRQ�

ZRXOG�SURFHHG�DW�LWV�RZQ�ULVN´���Puerto Rico Conservation Found. v. Larson������)��

6XSS��������������'�3�5���������GHIHQGDQWV¶�³DVVXPHG�DQ\�PRQHWDU\�ULVNV�UHVXOWLQJ�

IURP� WKHLU� GHFLVLRQ´� WR� FRQWLQXH� DIWHU�1(3$� ODZVXLW�ZDV� ILOHG��� � 7KRVH� FULHV� RI�

HFRQRPLF� KDUP� WKXV� GR� QRW�ZDUUDQW� GHYLDWLQJ� IURP� WKH� GHIDXOW�� HQYLURQPHQWDOO\�

SURWHFWLYH�UHPHG\�RI�YDFDWXU�KHUH��

9DFDWXU� RI� WKH� &RUSV¶V� HDVHPHQW²DQG� UHVXOWLQJ� SLSHOLQH� VKXWGRZQ²LV�

QHFHVVDU\�WR�UHVWRUH��DV�FORVHO\�DV�SRVVLEOH��WKH�VWDWXV�TXR�EHIRUH�WKH�&RUSV¶V�LOOHJDO�

DFWLRQ�WRRN�HIIHFW�DQG�WR�SUHYHQW�WKH�FDWDVWURSKLF��LUUHYHUVLEOH�HQYLURQPHQWDO�KDUP�
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RI�DQ�RLO�VSLOO�SHQGLQJ�1(3$�FRPSOLDQFH���,QGHHG��YDFDWXU�LV�SDUWLFXODUO\�MXVWLILHG�LQ�

WKLV�FDVH�ZKHUH� WKH�&RUSV¶V�YLRODWLRQ�ZDV�VHULRXV�DQG�VR�PXFK�LV�DW�VWDNH�IRU� WKH�

7ULEHV²VRYHUHLJQ�HQWLWLHV�LQ�RXU�IHGHUDO�V\VWHP��DV�WKH�GLVWULFW�FRXUW�UHFRJQL]HG��,�

5$������WKDW�KDYH�IDU�WRR�RIWHQ�EHHQ�PDUJLQDOL]HG��see McGirt������6��&W��DW���������

7KH� GLVWULFW� FRXUW� DOUHDG\� JDYH� WKH� &RUSV� RQH� RSSRUWXQLW\� WR� UHPHG\� LWV� 1(3$�

YLRODWLRQV�ZLWKRXW�YDFDWXU���Standing Rock IV������)��6XSS���G�DW�������%XW��IROORZLQJ�

WKDW�UHPDQG��WKH�FRXUW�KHOG�WKDW�&RUSV�UHYLVHG�DQDO\VLV�YLRODWHG�1(3$��WRR��DQG�WKDW�

WKHUH�ZDV�³QR�µSRVVLELOLW\�WKDW�WKH�>&RUSV@�PD\�ILQG�DQ�DGHTXDWH�H[SODQDWLRQ�IRU�LWV¶´�

IDLOXUH�WR�SUHSDUH�DQ�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW�LI�JLYHQ�D�second�FKDQFH���,�

5$�������$IWHU�ILQGLQJ�WKDW�WKH�&RUSV�IDLOHG�WR�XVH�WKDW�OLIHOLQH�WR�FRPSO\�ZLWK�1(3$�

ZLWK�IXOO�NQRZOHGJH�WKDW�LWV�DWWHPSW�WR�GR�VR�ZRXOG�DOPRVW�FHUWDLQO\�EH�FKDOOHQJHG�

DJDLQ�� WKH� GLVWULFW� FRXUW�� KRZHYHU�� VWLOO� GLG� QRW� LPPHGLDWHO\� HPSOR\� WKH� GHIDXOW�

UHPHG\� DQG� YDFDWH� WKH� &RUSV¶V� HDVHPHQW�� � ,QVWHDG�� WKH� GLVWULFW� FRXUW� UHTXHVWHG�

DGGLWLRQDO�EULHILQJ�RQ�YDFDWXU��L�H���³WKH�VWDWXV�RI�WKH�HDVHPHQW�²�DQG��XOWLPDWHO\��

WKH�RLO�²�LQ�WKH�PHDQWLPH�´��,�5$������see also ,�5$�������7KH�IDFWV�WKDW�WKH�&RUSV�

ZDV�DOUHDG\�JLYHQ�RQH�RSSRUWXQLW\�WR�FRPSO\�ZLWK�1(3$�DQG�WKDW�LW�IDLOHG�WR�GR�VR�

�
��7KH�ODNH�DW�WKH�FHQWHU�RI�WKLV�FDVH�ZDV�FUHDWHG�RQ�ODQG�&RQJUHVV�WRRN�IURP�WKH�

7ULEHV�WR�FRQVWUXFW�D�GDP���,�5$�������7KH�7ULEHV�QRZ�XVH�WKH�ODNH�³LQ�P\ULDG�ZD\V��
LQFOXGLQJ� IRU� GULQNLQJ�� DJULFXOWXUH�� LQGXVWU\�� DQG� VDFUHG� UHOLJLRXV� DQG� PHGLFLQDO�
SUDFWLFHV�´�id���EXW�WKRVH�QHZ�XVHV�RI�WKH�7ULEHV¶�IRUPHU�ODQGV�DUH�QRZ�WKHPVHOYHV�
WKUHDWHQHG�E\�WKH�ULVN�RI�DQ�RLO�VSLOO�IURP�WKH�SLSHOLQH�DW�WKH�KHDUW�RI�WKLV�FDVH²D�ULVN�
WKH�GLVWULFW�FRXUW�FRUUHFWO\�KHOG�KDG�QRW�EHHQ�IXOO\�HYDOXDWHG�LQ�DFFRUG�ZLWK�1(3$¶V�
PDQGDWH��,�5$���������
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DPSOLI\� WKH� QHHG� IRU� D� VLJQLILFDQW� FRQVHTXHQFH� IRU� WKH�&RUSV¶V� FRQWLQXHG�1(3$�

QRQFRPSOLDQFH�LQ�WKLV�FDVH��

,,,�� $Q�,QMXQFWLRQ�,V�8QQHFHVVDU\�LQ�0RVW�$3$�&DVHV�%HFDXVH�9DFDWXU��
/LNH�D�'HFODUDWRU\�-XGJPHQW��+DV�WKH�(IIHFW�RI�+DOWLQJ�WKH�8QODZIXOO\�
$XWKRUL]HG�$FWLYLW\��

�
� 7KLV�&RXUW�VKRXOG�UHDIILUP�WKDW�WKH�HIIHFW�RI�D�FRXUW¶V�GHFLVLRQ�WR�YDFDWH�DQ�

DJHQF\�DFWLRQ�IRU�YLRODWLQJ�1(3$�RU�WKH�$3$�LV�WR�DQQXO�WKH�DJHQF\�DFWLRQ²KHUH��

DQ�HDVHPHQW�JUDQWHG�E\�WKH�&RUSV�WR�'DNRWD�$FFHVV��ZKLFK�LV�UHTXLUHG�IRU�WKH�OHJDO�

RSHUDWLRQ�RI�WKH�FRPSDQ\¶V�SLSHOLQH²ZLWKRXW�WKH�QHHG�IRU�WKH�GLVWULFW�FRXUW�WR�DOVR�

LVVXH� DQ� LQMXQFWLRQ� RUGHULQJ� WKH� &RUSV� WR� DELGH� E\� WKH� ODZ� DQG� HQMRLQLQJ� WKH�

SLSHOLQH¶V� RSHUDWLRQ� GXULQJ� WKH� UHPDQG�� � 7KDW�ZHOO�HVWDEOLVKHG� SULQFLSOH�ZDV� WKH�

IRXQGDWLRQ�IRU�WKH�SDUWLHV¶�SRVLWLRQV�EHIRUH�WKH�GLVWULFW�FRXUW�DQG�WKH�GLVWULFW�FRXUW¶V�

GHFLVLRQ� WR� YDFDWH� WKH� &RUSV¶V� HDVHPHQW�� � )RU� WKDW� UHDVRQ�� DQG� FRQWUDU\� WR� WKH�

QHZIRXQG�LQMXQFWLRQ�EDVHG�WKHRU\�WKH�&RUSV�DQG�'DNRWD�$FFHVV�DWWHPSW�WR�LQWURGXFH�

IRU�WKH�EHIRUH�WKLV�&RXUW��see &RUSV�%U������'DNRWD�$FFHVV�%U������WKH�GLVWULFW�FRXUW�

QHHG� QRW� KDYH� WDNHQ� WKH� IXUWKHU� VWHS� RI� LVVXLQJ� DQ� LQMXQFWLRQ� WR� HIIHFWXDWH� WKH�

SUDFWLFDO�HIIHFW�RI�ZKDW� WKH�FRXUW¶V�YDFDWXU�RUGHU�DOUHDG\�VHFXUHG²VKXWWLQJ�GRZQ�

WKH�SLSHOLQH�GXULQJ�WKH�UHPDQG���,QGHHG��WKH�6XSUHPH�&RXUW�PDGH�WKDW�SRLQW�FOHDU�LQ�

Monsanto Co. v. Geertson Seed Farms��ZKHUH�LW�KHOG�WKDW�FRXUWV�should not�WDNH�WKDW�

IXUWKHU�VWHS�XQOHVV�DQ�LQMXQFWLRQ�LV�QHFHVVDU\�WR�VHFXUH�UHOLHI�EH\RQG�WKH�SUDFWLFDO�

HIIHFW�RI�YDFDWXU�LWVHOI�������8�6�������������������
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$� FODLP� WKDW� D� IHGHUDO� DJHQF\�YLRODWHG�1(3$� LV� UHYLHZHG�XQGHU� WKH�$3$���

Theodore Roosevelt Conservation P’ship v. Salazar������)��G�����������'�&��&LU��

��������$QG�WKH�$3$�DQG�ORQJVWDQGLQJ�SUHFHGHQW�PDNH�FOHDU�WKDW�YDFDWXU�RI�D�IHGHUDO�

DJHQF\¶V�DFWLRQ�KDV� WKH�SUDFWLFDO�HIIHFW�RI�SUHYHQWLQJ� WKH�SULYDWH�EHQHILFLDU\�RI�D�

YDFDWHG�IHGHUDO�DJHQF\�DFWLRQ�IURP�XQGHUWDNLQJ�WKH�XQODZIXOO\�DXWKRUL]HG�DFWLYLWLHV�

GXULQJ�UHPDQG���-XVW�DV�WKH�$3$�³VXSSOLHV�WKH�DSSOLFDEOH�YHKLFOH�IRU�UHYLHZ�RI�����>DQ�

DJHQF\¶V@�DFWLRQV´�XQGHU�1(3$��id.��LW�DOVR�VXSSOLHV�DOO�WKH�DXWKRULW\�QHFHVVDU\�IRU�D�

FRXUW�WR�DZDUG�ERWK�SUHOLPLQDU\�DQG�PHULWV�EDVHG�UHOLHI�WR�UHGUHVV�D�SODLQWLII¶V�$UWLFOH�

,,,�LQMXULHV����8�6�&����������LQWHULP�UHOLHI��������PHULWV�EDVHG�UHOLHI����:LWK�UHJDUG�

WR�UHOLHI�RQ�WKH�PHULWV��WKH�$3$�SURYLGHV�WKDW�³>W@KH�UHYLHZLQJ�FRXUW�VKDOO�����KROG�

XQODZIXO�and set aside�DJHQF\�DFWLRQ��ILQGLQJV��DQG�FRQFOXVLRQV�IRXQG�WR�EH�´�DPRQJ�

RWKHU� WKLQJV�� ³DUELWUDU\�� FDSULFLRXV�� DQ� DEXVH� RI� GLVFUHWLRQ�� RU� RWKHUZLVH� QRW� LQ�

DFFRUGDQFH� ZLWK� ODZ�´� � Id�� ���������� 	� ����$�� �HPSKDVLV� DGGHG��� � &RQJUHVV¶V�

FRPPDQG�LQ������²WKDW�WKH�UHYLHZLQJ�FRXUW�³VKDOO�����KROG�XQODZIXO�DQG�VHW�DVLGH�

>WKH@� DJHQF\� DFWLRQ´²DQG� D� FRXUW¶V� H[HFXWLRQ� RI� WKDW� FRPPDQG� WKURXJK� YDFDWXU�

YRLGV�WKH�RIIHQGLQJ�DJHQF\�DFWLRQ�DQG�WKHUHE\�UHQGHUV�XQODZIXO�WKH�SULYDWH�DFWLYLW\�

WKH�DJHQF\�DFWLRQ�KDG�DXWKRUL]HG��ZLWKRXW�WKH�QHHG�IRU�DQ�LQMXQFWLRQ�PDQGDWLQJ�WKH�

SDUWLHV¶�FRPSOLDQFH���)RU�WKDW�UHDVRQ��WKH�6XSUHPH�&RXUW�KDV�LQVWUXFWHG�WKDW�FRXUWV�

VKRXOG�QRW�LVVXH�LQMXQFWLRQV�LQ�$3$�FDVHV�³>L@I�D�OHVV�GUDVWLF�UHPHG\��VXFK�DV�SDUWLDO�

RU�FRPSOHWH�YDFDWXU������>L@V�VXIILFLHQW�WR�UHGUHVV´�D�SODLQWLII¶V�LQMXU\���Monsanto������
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8�6�� DW� �������� see id�� DW� ���� �QRWLQJ� UHVSRQGHQWV¶� UHSUHVHQWDWLRQ� WKDW� LQMXQFWLRQ�

ZRXOG�QRW�KDYH�KDG�³DQ\�PHDQLQJIXO�SUDFWLFDO�HIIHFW� LQGHSHQGHQW�RI� ����YDFDWXU´����

7KXV��ZKLOH�&RQJUHVV� GLG� QRW� SUHFOXGH� SODLQWLIIV� IURP� UHO\LQJ� RQ� RWKHU� IRUPV� RI�

UHOLHI��OLNH�SUHOLPLQDU\�DQG�SHUPDQHQW�LQMXQFWLRQV��see $WWRUQH\�*HQHUDO¶V�0DQXDO�

RQ�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�������������SODLQWLIIV��OLNH�WKH�7ULEHV�KHUH��QHHG�

QRW� DYDLO� WKHPVHOYHV� RI� WKRVH� DOWHUQDWLYH�PRGHV� RI� UHOLHI� WR� VHFXUH� HIIHFWLYH� DQG�

FRPSOHWH�UHOLHI�IRU�DQ�DJHQF\¶V�1(3$�YLRODWLRQ��

� 7KDW�SULQFLSOH�DSSOLHV�HTXDOO\�WR�DQ\�DFWLRQ�DULVLQJ�XQGHU�WKH�$3$�LQFOXGLQJ��

DV�ZDV�WKH�FDVH�KHUH��DQ�DFWLRQ�IRU�GHFODUDWRU\�MXGJPHQW���)LUVW�$PHQGHG�&RPSODLQW�

�(&)�1R��������3UD\HU� IRU�5HOLHI� ����� DW� ������ �³>G@HFODUH� ���� HDVHPHQW´�YLRODWHG�

1(3$���������DW�����³>Y@DFDWH� ����HDVHPHQW´��� �$V� WKH�$3$�PDNHV�FOHDU��DEVHQW�D�

VSHFLDO� UHYLHZ� VWDWXWH�� ³>W@KH� IRUP� RI� SURFHHGLQJ� IRU� MXGLFLDO� UHYLHZ� LV� ���� DQ\�

DSSOLFDEOH�IRUP�RI�OHJDO�DFWLRQ��LQFOXGLQJ�DFWLRQV�IRU�GHFODUDWRU\�MXGJPHQWV�����´����

8�6�&�� �� ����� �:KLOH� WKH�$3$�DOVR� UHIHUV� WR� ³ZULWV� RI� SURKLELWRU\�RU�PDQGDWRU\�

LQMXQFWLRQ�´�id.��D�³GHFODUDWRU\�MXGJPHQW�LV��LQ�D�FRQWH[W�����ZKHUH�IHGHUDO�RIILFHUV�DUH�

GHIHQGDQWV��WKH�SUDFWLFDO�HTXLYDOHQW�RI�VSHFLILF�UHOLHI�VXFK�DV�>DQ@�LQMXQFWLRQ������VLQFH�

LW�PXVW�EH�SUHVXPHG�WKDW�IHGHUDO�RIILFHUV�ZLOO�DGKHUH�WR�WKH�ODZ�DV�GHFODUHG�E\�WKH�

FRXUW�´��Sanchez-Espinoza v. Reagan������)��G����������Q����'�&��&LU���������see 

Committee on the Judiciary v. Miers�� ���� )��G� ����� ���� �'�&�� &LU�� ������
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�³GHFODUDWRU\�MXGJPHQW�LV� WKH�IXQFWLRQDO�HTXLYDOHQW�RI�DQ�LQMXQFWLRQ´���� �7KH�RQO\�

UHOHYDQW� GLVWLQFWLRQ� EHWZHHQ� WKH� WZR� UHPHGLHV� LV� WKDW� ³>D@� GHFODUDWRU\� MXGJPHQW�

FDQQRW�EH�HQIRUFHG�E\�FRQWHPSW�´�EXW��LQ�DOO�RWKHU�UHVSHFWV��³LW�KDV�WKH�VDPH�HIIHFW�

DV�DQ�LQMXQFWLRQ�´��Badger Catholic, Inc. v. Walsh������)��G������������WK�&LU�����������

7KHUH� DUH� FHUWDLQO\� FDVHV� ZKHUH� VSHFLDO� FLUFXPVWDQFHV� PD\� QHFHVVLWDWH� DQ�

LQMXQFWLRQ� DV�ZHOO��� EXW� LQ� FDVHV� OLNH� WKLV� RQH�� D� FRXUW¶V� GHFLVLRQ� WKDW� WKH� DJHQF\�

YLRODWHG�WKH�ODZ�DQG�WKH�UHVXOWLQJ�YDFDWXU�RI�WKH�DJHQF\�DFWLRQ�DIIRUGV�DOO�RI�WKH�UHOLHI�

QHFHVVDU\�WR�YLQGLFDWH�WKH�SUHYDLOLQJ�SDUW\¶V�VXFFHVVIXO�FODLP�EHFDXVH��DJDLQ��FRXUWV�

PD\�DVVXPH�WKDW�³IHGHUDO�RIILFHUV�ZLOO�DGKHUH�WR�WKH�ODZ´�DQG�FRQIRUP�WR�WKH�ODZ�

ERWK�WKHLU�FRQGXFW�DQG�WKH�FRQGXFW�RI�DQ\�WKLUG�SDUW\�WKHLU�DFWLRQ�DXWKRUL]HG���See 

Sanchez-Espinoza������)��G�DW�����Q����see Public Emps. for Envtl. Resp. v. Hopper��

����)��G�������������'�&��&LU���������YDFDWLQJ�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW�WR�

HQVXUH�SULYDWH�FRQVWUXFWLRQ�ZRXOG�QRW�EHJLQ�EHIRUH�DJHQF\�FRPSOLHG�ZLWK�1(3$����

�
��See also McLaughlin v. City of Lowell������)��6XSS���G����������Q�����'��0DVV��

������ �FRXUWV� ³DVVXPH>@� WKDW� >JRYHUQPHQW@� ZLOO� µGR� >LWV@� GXW\� ZKHQ� GLVSXWHG�
TXHVWLRQV� KDYH� EHHQ� ILQDOO\� DGMXGLFDWHG¶� DQG� FDQ� µULJKWO\� EH� H[SHFWHG� WR� VHW� DQ�
H[DPSOH�RI�REHGLHQFH�WR�ODZ¶´��FLWDWLRQ�RPLWWHG����

 
��6XFK�FDVHV��KRZHYHU��DUH�UDUH���E.g.��Mashpee Wampanoag Tribe v. Bernhardt��

1R����������3/)�������:/����������DW�
���'�'�&��-XQH�����������YDFDWLQJ�DJHQF\�
GHFLVLRQ�DQG�HQMRLQLQJ�DJHQF\�ZKHUH�YDFDWXU�ZRXOG�QRW�LQGHSHQGHQWO\�EDU�DJHQF\�
DFWLRQ�WKDW�ZRXOG�FDXVH�LUUHSDUDEOH�KDUP�WR�SODLQWLII�GXULQJ�UHPDQG���New York v. 
U.S. Dep’t of Com.������)��6XSS���G��������������6�'�1�<���������VLPLODU���aff’d in 
part, rev’d in part� sub nom. Department of Com. v. New York�� ����6��&W�� �����
��������
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,QGHHG�� WKDW� FRQFOXVLRQ� LV� VXSSRUWHG� E\� Allied-Signal� LWVHOI�� � ���� )��G� DW� ����

�YDFDWLQJ�UHJXODWLRQ�ZRXOG�UHTXLUH�DJHQF\�WR�UHIXQG�IHHV�ZLWKRXW�LQMXQFWLRQ�RUGHULQJ�

DJHQF\�WR�WDNH�WKDW�DFWLRQ���

� Allied-Signal¶V� ³GLVUXSWLYH� FRQVHTXHQFHV´� SURQJ� ZRXOG� LQ� IDFW� PDNH� OLWWOH�

VHQVH�LI�YDFDWXU�GLG�QRW�KDYH�WKH�SUDFWLFDO�HIIHFW�RI�KDOWLQJ�WKH�DFWLYLW\�DXWKRUL]HG�E\�

WKH�DJHQF\�DFWLRQ��  &RXUWV�KDYH�WKXV�UHSHDWHGO\�UHFRJQL]HG�WKDW�YDFDWXU�XQGHU�WKH�

$3$� KDV� WKH� QDWXUDO� HIIHFW� RI� VWRSSLQJ� ERWK� IHGHUDO� DJHQF\� DQG� SULYDWH� SDUW\�

DFWLYLWLHV�DXWKRUL]HG�E\�DQ�DJHQF\¶V�XQODZIXO�DFWLRQ���See,�e.g���Public Emps.������

)��G�DW�������YDFDWLQJ�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW�WR�³KDOW>@´�WKH�SULYDWH�SDUW\¶V�

FRQVWUXFWLRQ�RI�SURMHFW���Independent U.S. Tanker Owners Comm. v. Dole������)��G�

����� ������� �'�&�� &LU�� ������ �³WKH� SUHVHQW� UXOH� ZLOO� EH� YDFDWHG� DQG� FRQGLWLRQV�

UHWXUQHG�WR�WKH�status quo ante��EHIRUH�WKH�����UXOH�WRRN�HIIHFW´���Sierra Club������)��

6XSS�� �G� DW� ������ �LVVXLQJ� ³SDUWLDO� YDFDWXU´� RI�ZDWHU� SHUPLW� WR� EORFN� WKLUG�SDUW\�

FRQVWUXFWLRQ�RI�PXOWL�XVH� UHDO� HVWDWH� SURMHFW� GXULQJ� UHPDQG�EXW� DOORZLQJ�SDUW\� WR�

PDQDJH� VWRUPZDWHU� V\VWHP� WR�SUHYHQW� HQYLURQPHQWDO�KDUP���cf.�Massachusetts v. 

U.S. Nuclear Reg. Comm’n������)��G�����������'�&��&LU���������GHFOLQLQJ�WR�YDFDWH�

QXFOHDU� SRZHU� SODQW¶V� RSHUDWLQJ� OLFHQVH� ZKHUH� WKH� YLRODWLRQ� ZDV� OLNHO\� WR� VRRQ�

EHFRPH� ³PRRW´� DQG� YDFDWXU� ZRXOG� KDYH� ³LPPHQVHO\� GLVUXSWLYH´� FRQVHTXHQFHV�

EHFDXVH� LW�ZRXOG� VKXW� GRZQ� WKH� SULYDWH� HOHFWULFLW\� JHQHUDWLQJ� SODQW��� � ,QGHHG�� LQ�

Oglala²D�1(3$�FDVH²WKLV�&RXUW�IRUFHIXOO\�UHMHFWHG�D�IHGHUDO�DJHQF\¶V�DWWHPSW�WR�
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UHTXLUH�SDUWLHV�WR�GHPRQVWUDWH�LUUHSDUDEOH�KDUP�DW�WKH�DJHQF\�OHYHO�EHIRUH�WKH�DJHQF\�

ZRXOG� VWD\� LWV� RZQ� DFWLRQ� DQG� WKXV� KDOW� WKH� SURMHFW� ZKHUH� WKH� DJHQF\� LWVHOI� KDG�

DOUHDG\�LGHQWLILHG�D�1(3$�YLRODWLRQ�������)��G�DW����������³>2@QFH´�D�³VLJQLILFDQW´�

1(3$� YLRODWLRQ� LV� LGHQWLILHG�� WKLV� &RXUW� FRQILUPHG�� DJHQFLHV� PD\� QRW� QRUPDOO\�

³OHDYH�LQ�SODFH´�WKH�XQGHUO\LQJ�SHUPLW�RU�RWKHU�DJHQF\�DXWKRUL]DWLRQ�DQG�³SHUPLW�D�

SURMHFW�WR�FRQWLQXH�´��Id.�DW�������'RLQJ�VR��WKLV�&RXUW�HPSKDVL]HG��³YLRODWHV´�1(3$�

DQG�³YLWLDWHV´�LWV�³UHTXLUHPHQWV�´��Id��DW������

7KLV�&RXUW¶V�UHFHQW�UHKHDULQJ�JUDQW�UHJDUGLQJ�UHPHG\�LQ�Semonite������)��G�

�����WXUQHG�RQ�WKDW�SULQFLSOH��WRR���:KLOH�XOWLPDWHO\�OHDYLQJ�WKH�UHPHG\�WR�WKH�GLVWULFW�

FRXUW� RQ� UHPDQG�� WKLV� &RXUW� PDGH� FOHDU� WKDW� LW�� OLNH� WKH� SDUWLHV�� XQGHUVWRRG� WKDW�

YDFDWLQJ� WKH� IHGHUDO� SHUPLW� WKDW� DXWKRUL]HG� D� SULYDWH� SDUW\� WR� FRQVWUXFW� HOHFWULF�

WUDQVPLVVLRQ� OLQH� WRZHUV�ZRXOG� OLNHO\�QHFHVVLWDWH� WKH� WRZHUV¶� UHPRYDO�� �See id.�DW�

���������$QG�RQ�UHPDQG�WKH�GLVWULFW�FRXUW�XQGHUVWRRG�WKLV�&RXUW¶V�RSLQLRQ�LQ�H[DFWO\�

WKDW�ZD\���National Parks Conservation Ass’n v. Semonite������)��6XSS���G��������

�'�'�&���������HTXDWLQJ�YDFDWXU�ZLWK�UHPRYDO�RI�WRZHUV���see also id.�DW������³>,@I�

YDFDWXU�ZHUH�RUGHUHG�� WKDW�GHFLVLRQ�ZRXOG�KDYH�VHULRXV� LPSDFWV�EH\RQG� WKH�PHUH�

SURFHGXUDO�VWHS�RI�VD\LQJ�WKDW�WKH�SHUPLW�LV�UHYRNHG�´����7KH�VDPH�ZDV�WUXH�LQ�WKLV�

&RXUW¶V������RSLQLRQ�LQ�Sierra Club��ZKHUH�LW�YDFDWHG��ZLWKRXW�GLVFXVVLRQ��)(5&¶V�

RUGHUV�DXWKRUL]LQJ�WKH�FRQVWUXFWLRQ�RI�D�SLSHOLQH�EHFDXVH�WKH�DJHQF\�YLRODWHG�1(3$���

����)��G�DW��������7KHUH��WKH�SLSHOLQH�FRPSDQ\�DUJXHG�LQ�LWV�SHWLWLRQ�IRU�UHKHDULQJ�

USCA Case #20-5197      Document #1863059            Filed: 09/23/2020      Page 33 of 56



�

�������

UHJDUGLQJ� UHPHG\� WKDW� WKH� &RXUW¶V� GHFLVLRQ� WR� YDFDWH� WKH� )(5&�LVVXHG� DSSURYDO�

ZRXOG� ³>K@DOW>@� SLSHOLQH� VHUYLFH´� ZKLOH� )(5&� FRPSOHWHG� D� FRXUW�RUGHUHG�

HQYLURQPHQWDO� LPSDFW�VWDWHPHQW�� �3HW��RI�'XNH�(QHUJ\�)OD���//&�IRU�3DQHO�RU�(Q�

%DQF�5HK¶J�DW�����Sierra Club v. FERC��1RV����������	����������'�&��&LU��2FW�����

�������� � $QG� WKH� IHGHUDO� JRYHUQPHQW�� SULRU� WR� WKLV� FDVH�� KDV� LWVHOI� FRQVLVWHQWO\�

HVSRXVHG� D� VLPLODU� YLHZ�� �See, e.g.��Semonite�� ���� )��G� DW� ���� �UHFLWLQJ�&RUSV¶V�

SRVLWLRQ�WKDW�³WKH�SHUPLW�FRXOG�EH�YDFDWHG�DQG�WKH�WRZHUV�FRUUHVSRQGLQJO\�UHPRYHG´�

LI�UHVSRQGHQWV¶�SUHYDLOHG�RQ�WKHLU�1(3$�FODLP���0RWLRQ�RI�&RUSV�IRU�3DUWLDO�6WD\�

3HQGLQJ�$SSHDO�DW�����Northern Plains Res. Council v. U.S. Army Corps of Eng’rs��

1R�� ���FY����%00��'��0RQW��$SU�� ���� �������(&)�1R�� ���� �&RUSV� VWDWLQJ� WKDW�

³YDFDWXU�RI�1DWLRQZLGH�>&OHDQ�:DWHU�$FW�SHUPLW@�����SUHYHQWV�SULYDWH�SDUWLHV�IURP�

UHO\LQJ�RQ�WKH�>S@HUPLW´���

,Q� IDFW�� XQWLO� WKH� VWD\� SURFHHGLQJV� LQ� WKLV� &RXUW�� ERWK� WKH� &RUSV�� 'DNRWD�

$FFHVV��DQG�WKHLU�DPLFL�KHUH²MXVW�OLNH�WKH�SDUWLHV�LQ�WKH�FDVHV�FLWHG�DERYH²OLWLJDWHG�

WKH� UHPHG\� IRU� WKH� &RUSV¶V� ³VHULRXV´� 1(3$� YLRODWLRQ� EDVHG� RQ� WKRVH� EHGURFN�

�
��'DNRWD�$FFHVV�FODLPV�ZURQJO\�WKDW�YDFDWXU�RI�DQ�DJHQF\�DFWLRQ�WKDW�VKXWV�GRZQ�

DQ�³µRSHUDWLRQDO�SLSHOLQH¶�����LV�OLWHUDOO\�XQSUHFHGHQWHG�´�%U���������EXW�WKDW�ZDV�WKH�
RXWFRPH�LQ�Sierra Club������)��G�DW�������see also�2UGHU��Sierra Club v. FERC��
1RV����������	����������'�&��&LU��-DQ�������������GHQ\LQJ�UHKHDULQJ�SHWLWLRQV���D�
SRLQW�WKDW�WKH�SLSHOLQH�FRPSDQ\�LQ�WKDW�FDVH�HPSKDVL]HG��3HW��RI�'XNH�(QHUJ\�)OD���
//&�DW�������������
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SULQFLSOHV�����7KH\�WKXV�DFNQRZOHGJHG�LQ�WKH�GLVWULFW�FRXUW�WKDW�YDFDWXU�RI�WKH�&RUSV¶V�

HDVHPHQW�WR�'DNRWD�$FFHVV�ZRXOG�VKXW�GRZQ�WKH�SLSHOLQH��DQG�WKH\�UHOLHG�RQ�WKDW�

IDFW� WR� DUJXH� WKDW� WKH� GLVWULFW� FRXUW� VKRXOG� QRW� YDFDWH� WKH� HDVHPHQW� XQGHU�Allied-

Signal’s�³GLVUXSWLYH�FRQVHTXHQFHV´�SURQJ���&RUSV�5HPHG\�%U���(&)�1R�������DW���

�� �DUJXLQJ� WKDW� YDFDWLQJ� HDVHPHQW� ³FRXOG� LPSRVH� H[WUHPHO\� GLVUXSWLYH�

FRQVHTXHQFHV�´�LQFOXGLQJ�WKH�SRVVLEOH�QHHG�WR�UHPRYH�WKH�SLSHOLQH����������VDPH���

'DNRWD� $FFHVV� 5HPHG\� %U�� �(&)� 1R�� ����� DW� �� �IRFXVLQJ� RQ� ³WKH� GLVUXSWLYH�

FRQVHTXHQFHV�RI�VKXWWLQJ�GRZQ�'$3/´������³KDOWLQJ�RSHUDWLRQ�RI�WKH�SLSHOLQH�ZRXOG�

LPSRVH� VHYHUH� KDUGVKLS´��� ��� �³5HPDQG� ZLWKRXW� YDFDWXU� LV� ���� ZDUUDQWHG� E\� WKH�

µGLVUXSWLYH�FRQVHTXHQFHV¶�RI�VKXWWLQJ�GRZQ�'$3/�´����$QG�WKH\�WRRN�WKRVH�SRVLWLRQV�

RQ�WKH�TXHVWLRQ�RI�YDFDWXU��QRW�WKH�LVVXDQFH�RI�DQ�LQMXQFWLRQ���,�5$������RUGHULQJ�

SDUWLHV�WR�EULHI�³WKH�LVVXH�RI�YDFDWXU´���see Standing Rock IV������)��6XSS���G�DW�����

��� �UHFRXQWLQJ� LQ� ILUVW� UHPDQG�RSLQLRQ�&RUSV�DQG�'DNRWD�$FFHVV¶V�SRVLWLRQV� WKDW�

YDFDWXU�ZRXOG�UHVXOW�LQ�VKXWGRZQ�RI�SLSHOLQH�GXULQJ�UHPDQG���see id��DW�����³:LWKRXW�

�
��� ,Q� IDFW��ZKLOH� WKH�&RUSV� QRZ�KHGJHV��%U�� ������� DQG�'DNRWD�$FFHVV� WDNHV�

VHHPLQJO\�LQFRQVLVWHQW�SRVLWLRQV�RQ�WKH�LVVXH��%U���������DFNQRZOHGJLQJ�WKDW�YDFDWXU�
ZRXOG� ³VKXWWHU>@´� WKH� SLSHOLQH� DQG� DUJXLQJ� WKDW� WKH� HFRQRPLF� FRQVHTXHQFHV� RI�
YDFDWXU�MXVWLI\�UHPDQG�ZLWKRXW�YDFDWXU�������DUJXLQJ�WKDW�FRXUW�ZDV�UHTXLUHG�WR�LVVXH�
LQMXQFWLRQ�WR�³VKXW�GRZQ�WKH�SLSHOLQH´���DPLFL�VXSSRUWLQJ�WKHP�UHDGLO\�FRQFHGH�WKDW�
YDFDWXU� RI� WKH� &RUSV¶V� HDVHPHQW� ZRXOG� UHVXOW� LQ� WKH� SLSHOLQH¶V� VKXWGRZQ�� e.g.��
$PHULFDQ� )XHO� 	� 3HWURFKHP�� 0IUV�� et al�� %U�� ������ �YDFDWXU� ZRXOG� UHVXOW� LQ�
³>W@HUPLQDWLRQ� RI� >SLSHOLQH@� RSHUDWLRQV´��� ,QGLDQD� et al�� %U�� �� �XUJLQJ� &RXUW� WR�
³SHUPLW�WKH�����>S@LSHOLQH�WR�UHPDLQ�RSHUDWLRQDO�LQ�WKH�LQWHULP��i.e.��WR�RUGHU�UHPDQG�
ZLWKRXW�YDFDWXU´���1RUWK�'DNRWD�%U�� �� �VDPH���1RUWK�'DNRWD�)DUP�%XUHDX�%U�� ��
�VDPH���
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VXFK� DQ� HDVHPHQW�� WKH� RLO� FDQQRW� IORZ� WKURXJK� WKH� SLSHOLQH�´����� � 7KHLU� SRVLWLRQV�

EHIRUH�WKH�GLVWULFW�FRXUW�WKXV�FRUUHFWO\�UHFRJQL]HG�WKDW��L��WKH�8QLWHG�6WDWHV�DQG�LWV�

DJHQFLHV�FRPPLW�WR�DELGH�E\�FRXUW�RUGHUV�ZLWKRXW�UHTXLULQJ��DQG�WR�DYRLG��DGGLWLRQDO�

FRHUFLYH� LQMXQFWLYH� UHOLHI��supra� SS�������� DQG� �LL��SUHFHGHQW� IURP� WKLV�&RXUW� DQG�

RWKHUV�FRQILUPV�WKDW�YDFDWLQJ�DQ�XQODZIXO�DJHQF\�DFWLRQ�SUHYHQWV�WKH�SULYDWH�SDUW\�

FRQGXFW�WKDW�WKH�DJHQF\�DFWLRQ�DXWKRUL]HG��supra�SS��������

� 7KLV�&RXUW�VKRXOG�FRQILUP��RQFH�DJDLQ��WKDW�ZKHUH�D�FRXUW�YDFDWHV�D�IHGHUDO�

DJHQF\¶V� DFWLRQ� EHFDXVH� WKH� DJHQF\� YLRODWHG�1(3$�� WKH� FRQVHTXHQFH� LV� WKDW� DQ\�

SULYDWH�SDUW\�DFWLYLW\�DXWKRUL]HG�E\�WKDW�DJHQF\�DFWLRQ�FDQQRW�SURFHHG���$�FRQWUDU\�

UHVXOW�ZRXOG�XSHQG�WKLV�&RXUW¶V�SUHFHGHQWV�RQ�WKH�HIIHFW�RI�YDFDWXU��UHQGHU�Allied-

Signal¶V� GLVUXSWLYH� FRQVHTXHQFHV� WHVW� ODUJHO\� PHDQLQJOHVV�� DQG� OHDYH� VXFFHVVIXO�

SODLQWLIIV¶�LQMXULHV�XQDGGUHVVHG�GHVSLWH�D�FOHDU�YLRODWLRQ�RI�ODZ�XQOHVV�WKH\�FDQ�WKHQ�

VHSDUDWHO\�VHFXUH�WKH�³H[WUDRUGLQDU\�UHPHG\´�RI�DQ�LQMXQFWLRQ���Monsanto������8�6��

DW�������7KDW�UHVXOW�FHUWDLQO\�FDQQRW�KDYH�EHHQ�ZKDW�WKLV�&RXUW�KDG�LQ�PLQG�ZKHQ�LW�

UHMHFWHG�WKH�QRWLRQ�WKDW�³&RQJUHVV�����LQWHQG>HG@´�1(3$�WR�EH�³D�SDSHU�WLJHU�´�DQG�

UHFRJQL]HG� WKDW�³1(3$�ZDV�PHDQW� WR�GR�PRUH� WKDQ�UHJXODWH� WKH�IORZ�RI�SDSHUV�´��

�
���7KLV�&RXUW�VKRXOG�UHMHFW�WKH�&RUSV�DQG�'DNRWD�$FFHVV¶V�DWWHPSWV�WR�UH�ZULWH�

WKH�UHFRUG���$V�WKH�6XSUHPH�&RXUW�UHFHQWO\�HPSKDVL]HG��³RXU�DGYHUVDULDO�V\VWHP�RI�
DGMXGLFDWLRQ����� IROORZ>V@� WKH�SULQFLSOH�RI�SDUW\�SUHVHQWDWLRQ>�@� ���� µSUHPLVH>G@¶´�RQ�
WKH�IDFW�³WKDW�SDUWLHV�UHSUHVHQWHG�E\�FRPSHWHQW�FRXQVHO�NQRZ�ZKDW�LV�EHVW�IRU�WKHP��
DQG�DUH�UHVSRQVLEOH�IRU�DGYDQFLQJ�WKH�IDFWV�DQG�DUJXPHQW�HQWLWOLQJ�WKHP�WR�UHOLHI�´��
United States v. Sineneng-Smith������6��&W���������������������EUDFNHWV�	�FLWDWLRQ�
RPLWWHG���
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Calvert Cliffs������)��G�DW��������������$PLFL�6WDWHV��OLNH�WKH�7ULEHV��UHO\�RQ�1(3$�

WR� SURWHFW� WKH� HQYLURQPHQW� DQG� WKH�1DWLRQ¶V� QDWXUDO� UHVRXUFHV�� � %XW� IRU�1(3$¶V�

SURPLVH� WR� EH� IXOILOOHG�� 1(3$� YLRODWLRQV� PXVW� KDYH� FRQVHTXHQFHV²LQFOXGLQJ��

H[FHSW�LQ�UDUH�FDVHV��YDFDWXU�KDOWLQJ�WKH�DFWLYLW\�WKH�DJHQF\�DXWKRUL]HG�LQ�YLRODWLRQ�
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�
�
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�
�
�
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�
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�
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��Attorney General of New York 
7KH�&DSLWRO�
$OEDQ\��1HZ�<RUN�������
�
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�
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���Attorney General of Oregon 
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��Attorney-in-Charge  
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��Solicitor General 
�����:DVKLQJWRQ�6WUHHW�6(�
3�2��%R[�������
2O\PSLD��:DVKLQJWRQ������������
�

)25�7+(�',675,&7�2)�&2/80%,$�
�
.$5/�$��5$&,1(�
��Attorney General of the District of  
  Columbia�
/25(1�$/,.+$1�
��Solicitor General 
-$&48(/,1(�5��%(&+$5$�
��Appellate Litigation Fellow 
�����WK�6WUHHW��1:��6XLWH������
:DVKLQJWRQ��'�&��������
�

)25�7+(�7(55,725<�2)�*8$0�
�
/((9,1�7��&$0$&+2�
���Attorney General of Guam 
����6RXWK�0DULQH�&RUSV�'ULYH�
6XLWH�����
7DPXQLQJ��*XDP�������
�

)25�+$55,6�&2817<��7(;$6�
�
9,1&(�5<$1��
��Harris County Attorney 
6$5$+�-$1(�87/(<�
��Managing Attorney 
(QYLURQPHQWDO�*URXS�
�����&RQJUHVV�6WUHHW����WK�)ORRU�
+RXVWRQ��7H[DV�������

�
�

�

�

USCA Case #20-5197      Document #1863059            Filed: 09/23/2020      Page 40 of 56



�

D�

&(57,),&$7(�2)�&203/,$1&(�
�

,�KHUHE\�FHUWLI\�WKDW���
�
� ����7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQV�RI�)HG��5��$SS��3��
���D��DQG�)HG��5��$SS��3�����D������EHFDXVH�WKLV�EULHI�FRQWDLQV�������ZRUGV��
H[FOXGLQJ�WKH�SDUWV�RI�WKH�EULHI�H[HPSWHG�E\�)HG��5��$SS��3�����I��DQG�&LUFXLW�5XOH�
���H������DQG���
�
� ����7KLV�EULHI�FRPSOLHV�ZLWK�WKH�W\SHIDFH�UHTXLUHPHQWV�RI�)HG��5��$SS��3��
���D�����DQG�WKH�W\SH�VW\OH�UHTXLUHPHQWV�RI�)HG��5��$SS��3�����D�����EHFDXVH�WKLV�
EULHI�KDV�EHHQ�SUHSDUHG�LQ�D�SURSRUWLRQDOO\�VSDFHG�W\SHIDFH�LQ����SRLQW��7LPHV�
1HZ�5RPDQ�VW\OH�IRQW���
�
�
'DWHG��6HSWHPEHU���������� � � �V��6HWK�6FKRILHOG� � � �
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Page 137 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 706 

§ 703. Form and venue of proceeding 

The form of proceeding for judicial review is 
the special statutory review proceeding relevant 
to the subject matter in a court specified by 
statute or, in the absence or inadequacy thereof, 
any applicable form of legal action, including 
actions for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas 
corpus, in a court of competent jurisdiction. If 
no special statutory review proceeding is appli-
cable, the action for judicial review may be 
brought against the United States, the agency 
by its official title, or the appropriate officer. 
Except to the extent that prior, adequate, and 
exclusive opportunity for judicial review is pro-
vided by law, agency action is subject to judicial 
review in civil or criminal proceedings for judi-
cial enforcement. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 
94–574, § 1, Oct. 21, 1976, 90 Stat. 2721.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(b). June 11, 1946, ch. 324, § 10(b), 
60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report. 

AMENDMENTS 

1976—Pub. L. 94–574 provided that if no special statu-
tory review proceeding is applicable, the action for ju-
dicial review may be brought against the United 
States, the agency by its official title, or the appro-
priate officer as defendant. 

§ 704. Actions reviewable 

Agency action made reviewable by statute and 
final agency action for which there is no other 
adequate remedy in a court are subject to judi-
cial review. A preliminary, procedural, or inter-
mediate agency action or ruling not directly re-
viewable is subject to review on the review of 
the final agency action. Except as otherwise ex-
pressly required by statute, agency action 
otherwise final is final for the purposes of this 
section whether or not there has been presented 
or determined an application for a declaratory 
order, for any form of reconsideration, or, unless 
the agency otherwise requires by rule and pro-
vides that the action meanwhile is inoperative, 
for an appeal to superior agency authority. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 392.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(c). June 11, 1946, ch. 324, § 10(c), 
60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface of this report. 

§ 705. Relief pending review 

When an agency finds that justice so requires, 
it may postpone the effective date of action 
taken by it, pending judicial review. On such 

conditions as may be required and to the extent 
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a 
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing 
court, may issue all necessary and appropriate 
process to postpone the effective date of an 
agency action or to preserve status or rights 
pending conclusion of the review proceedings. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(d). June 11, 1946, ch. 324, § 10(d), 
60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface of this report. 

§ 706. Scope of review 

To the extent necessary to decision and when 
presented, the reviewing court shall decide all 
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine 
the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 

(1) compel agency action unlawfully with-
held or unreasonably delayed; and 

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be— 

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with 
law; 

(B) contrary to constitutional right, 
power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory 
right; 

(D) without observance of procedure re-
quired by law; 

(E) unsupported by substantial evidence in 
a case subject to sections 556 and 557 of this 
title or otherwise reviewed on the record of 
an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by 
the reviewing court. 

In making the foregoing determinations, the 
court shall review the whole record or those 
parts of it cited by a party, and due account 
shall be taken of the rule of prejudicial error. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(e). June 11, 1946, ch. 324, § 10(e), 
60 Stat. 243. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface of this report. 

ABBREVIATION OF RECORD 

Pub. L. 85–791, Aug. 28, 1958, 72 Stat. 941, which au-
thorized abbreviation of record on review or enforce-
ment of orders of administrative agencies and review 
on the original papers, provided, in section 35 thereof, 

Add-1
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Page 5542 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 4331 

(a) monitor progress and advise the Chairman of CEQ 
on agency performance and implementation of this 
order; 

(b) lead the development of programs and policies to 
assist agencies in implementing the goals of this order; 
and 

(c) chair, convene, and preside at meetings and direct 
the work of the Steering Committee. 

SEC. 7. Duties of Heads of Agencies. In implementing 
the policy set forth in section 1 of this order, the head 
of each agency shall: 

(a) within 45 days of the date of this order, designate 
an agency Chief Sustainability Officer—who shall be a 
senior civilian official, compensated annually in an 
amount at or above the amount payable at level IV of 
the Executive Schedule—and assign the designated offi-
cial the authority to perform duties relating to the im-
plementation of this order within the agency; and 

(b) report to the Chairman of CEQ and the Director 
of OMB regarding agency implementation and progress 
toward the goals of this order and relevant statutory 
requirements. 

SEC. 8. Revocations. Executive Order 13693 of March 19, 
2015 (Planning for Federal Sustainability in the Next 
Decade) [formerly set out above], is revoked. 

SEC. 9. Limitations. (a) This order shall apply only to 
agency activities, personnel, resources, and facilities 
that are located within the United States. The head of 
an agency may provide that this order shall apply in 
whole or in part with respect to agency activities, per-
sonnel, resources, and facilities that are not located 
within the United States, if the head of the agency de-
termines that such application is in the interest of the 
United States. 

(b) The head of an agency shall manage agency ac-
tivities, personnel, resources, and facilities that are not 
located within the United States, and with respect to 
which the head of the agency has not made a deter-
mination under subsection (a) of this section, in a man-
ner consistent with the policy set forth in section 1 of 
this order, and to the extent the head of the agency de-
termines practicable. 

SEC. 10. Exemption Authority. (a) The Director of Na-
tional Intelligence may exempt an intelligence activity 
of the United States—and related personnel, resources, 
and facilities—from the provisions of this order, other 
than this subsection, to the extent the Director deter-
mines necessary to protect intelligence sources and 
methods from unauthorized disclosure. 

(b) The head of an agency may exempt law enforce-
ment activities of that agency, and related personnel, 
resources, and facilities, from the provisions of this 
order, other than this subsection, to the extent the 
head of an agency determines necessary to protect un-
dercover operations from unauthorized disclosure. 

(c) The head of an agency may exempt law enforce-
ment, protective, emergency response, or military tac-
tical vehicle fleets of that agency from the provisions 
of this order, other than this subsection. Heads of agen-
cies shall manage fleets to which this paragraph refers 
in a manner consistent with the policy set forth in sec-
tion 1 of this order to the extent they determine prac-
ticable. 

(d) The head of an agency may exempt particular 
agency activities and facilities from the provisions of 
this order, other than this subsection, if it is in the in-
terest of national security. If the head of an agency is-
sues an exemption under this subsection, the agency 
must notify the Chairman of CEQ in writing within 30 
days of issuance of that exemption. To the maximum 
extent practicable, and without compromising national 
security, each agency shall strive to comply with the 
purposes, goals, and implementation steps in this 
order. 

(e) The head of an agency may submit to the Presi-
dent, through the Chairman of CEQ, a request for an 
exemption of an agency activity, and related personnel, 
resources, and facilities, from this order. 

SEC. 11. General Provisions. (a) Nothing in this order 
shall be construed to impair or otherwise affect: 

(i) the authority granted by law to an executive de-
partment or agency, or the head thereof; or 

(ii) the functions of the Director of OMB relating to 
budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented in a manner con-
sistent with applicable law and subject to the availabil-
ity of appropriations. 

(c) This order is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

DONALD J. TRUMP. 

SUBCHAPTER I—POLICIES AND GOALS 

§ 4331. Congressional declaration of national en-
vironmental policy 

(a) The Congress, recognizing the profound im-
pact of man’s activity on the interrelations of 
all components of the natural environment, par-
ticularly the profound influences of population 
growth, high-density urbanization, industrial 
expansion, resource exploitation, and new and 
expanding technological advances and recogniz-
ing further the critical importance of restoring 
and maintaining environmental quality to the 
overall welfare and development of man, de-
clares that it is the continuing policy of the 
Federal Government, in cooperation with State 
and local governments, and other concerned 
public and private organizations, to use all prac-
ticable means and measures, including financial 
and technical assistance, in a manner calculated 
to foster and promote the general welfare, to 
create and maintain conditions under which 
man and nature can exist in productive har-
mony, and fulfill the social, economic, and other 
requirements of present and future generations 
of Americans. 

(b) In order to carry out the policy set forth in 
this chapter, it is the continuing responsibility 
of the Federal Government to use all practicable 
means, consistent with other essential consider-
ations of national policy, to improve and coordi-
nate Federal plans, functions, programs, and re-
sources to the end that the Nation may— 

(1) fulfill the responsibilities of each genera-
tion as trustee of the environment for succeed-
ing generations; 

(2) assure for all Americans safe, healthful, 
productive, and esthetically and culturally 
pleasing surroundings; 

(3) attain the widest range of beneficial uses 
of the environment without degradation, risk 
to health or safety, or other undesirable and 
unintended consequences; 

(4) preserve important historic, cultural, and 
natural aspects of our national heritage, and 
maintain, wherever possible, an environment 
which supports diversity and variety of indi-
vidual choice; 

(5) achieve a balance between population and 
resource use which will permit high standards 
of living and a wide sharing of life’s amenities; 
and 

(6) enhance the quality of renewable re-
sources and approach the maximum attainable 
recycling of depletable resources. 

(c) The Congress recognizes that each person 
should enjoy a healthful environment and that 
each person has a responsibility to contribute to 
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the preservation and enhancement of the envi-
ronment. 

(Pub. L. 91–190, title I, § 101, Jan. 1, 1970, 83 Stat. 
852.) 

COMMISSION ON POPULATION GROWTH AND THE 
AMERICAN FUTURE 

Pub. L. 91–213, §§ 1–9, Mar. 16, 1970, 84 Stat. 67–69, es-
tablished the Commission on Population Growth and 
the American Future to conduct and sponsor such stud-
ies and research and make such recommendations as 
might be necessary to provide information and edu-
cation to all levels of government in the United States, 
and to our people regarding a broad range of problems 
associated with population growth and their implica-
tions for America’s future; prescribed the composition 
of the Commission; provided for the appointment of its 
members, and the designation of a Chairman and Vice 
Chairman; required a majority of the members of the 
Commission to constitute a quorum, but allowed a less-
er number to conduct hearings; prescribed the com-
pensation of members of the Commission; required the 
Commission to conduct an inquiry into certain pre-
scribed aspects of population growth in the United 
States and its foreseeable social consequences; provided 
for the appointment of an Executive Director and other 
personnel and prescribed their compensation; author-
ized the Commission to enter into contracts with pub-
lic agencies, private firms, institutions, and individuals 
for the conduct of research and surveys, the prepara-
tion of reports, and other activities necessary to the 
discharge of its duties, and to request from any Federal 
department or agency any information and assistance 
it deems necessary to carry out its functions; required 
the General Services Administration to provide admin-
istrative services for the Commission on a reimburs-
able basis; required the Commission to submit an in-
terim report to the President and the Congress one 
year after it was established and to submit its final re-
port two years after Mar. 16, 1970; terminated the Com-
mission sixty days after the date of the submission of 
its final report; and authorized to be appropriated, out 
of any money in the Treasury not otherwise appro-
priated, such amounts as might be necessary to carry 
out the provisions of Pub. L. 91–213. 

EXECUTIVE ORDER NO. 11507 

Ex. Ord. No. 11507, eff. Feb. 4, 1970, 35 F.R. 2573, which 
related to prevention, control, and abatement of air 
and water pollution at federal facilities was superseded 
by Ex. Ord. No. 11752, eff. Dec. 17, 1973, 38 F.R. 34793, for-
merly set out below. 

EXECUTIVE ORDER NO. 11752 

Ex. Ord. No. 11752, Dec. 17, 1973, 38 F.R. 34793, which 
related to the prevention, control, and abatement of 
environmental pollution at Federal facilities, was re-
voked by Ex. Ord. No. 12088, Oct. 13, 1978, 43 F.R. 47707, 
set out as a note under section 4321 of this title. 

§ 4332. Cooperation of agencies; reports; avail-
ability of information; recommendations; 
international and national coordination of 
efforts 

The Congress authorizes and directs that, to 
the fullest extent possible: (1) the policies, regu-
lations, and public laws of the United States 
shall be interpreted and administered in accord-
ance with the policies set forth in this chapter, 
and (2) all agencies of the Federal Government 
shall— 

(A) utilize a systematic, interdisciplinary 
approach which will insure the integrated use 
of the natural and social sciences and the en-
vironmental design arts in planning and in de-
cisionmaking which may have an impact on 
man’s environment; 

(B) identify and develop methods and proce-
dures, in consultation with the Council on En-
vironmental Quality established by sub-
chapter II of this chapter, which will insure 
that presently unquantified environmental 
amenities and values may be given appro-
priate consideration in decisionmaking along 
with economic and technical considerations; 

(C) include in every recommendation or re-
port on proposals for legislation and other 
major Federal actions significantly affecting 
the quality of the human environment, a de-
tailed statement by the responsible official 
on— 

(i) the environmental impact of the pro-
posed action, 

(ii) any adverse environmental effects 
which cannot be avoided should the proposal 
be implemented, 

(iii) alternatives to the proposed action, 
(iv) the relationship between local short- 

term uses of man’s environment and the 
maintenance and enhancement of long-term 
productivity, and 

(v) any irreversible and irretrievable com-
mitments of resources which would be in-
volved in the proposed action should it be 
implemented. 

Prior to making any detailed statement, the 
responsible Federal official shall consult with 
and obtain the comments of any Federal agen-
cy which has jurisdiction by law or special ex-
pertise with respect to any environmental im-
pact involved. Copies of such statement and 
the comments and views of the appropriate 
Federal, State, and local agencies, which are 
authorized to develop and enforce environ-
mental standards, shall be made available to 
the President, the Council on Environmental 
Quality and to the public as provided by sec-
tion 552 of title 5, and shall accompany the 
proposal through the existing agency review 
processes; 

(D) Any detailed statement required under 
subparagraph (C) after January 1, 1970, for any 
major Federal action funded under a program 
of grants to States shall not be deemed to be 
legally insufficient solely by reason of having 
been prepared by a State agency or official, if: 

(i) the State agency or official has state-
wide jurisdiction and has the responsibility 
for such action, 

(ii) the responsible Federal official fur-
nishes guidance and participates in such 
preparation, 

(iii) the responsible Federal official inde-
pendently evaluates such statement prior to 
its approval and adoption, and 

(iv) after January 1, 1976, the responsible 
Federal official provides early notification 
to, and solicits the views of, any other State 
or any Federal land management entity of 
any action or any alternative thereto which 
may have significant impacts upon such 
State or affected Federal land management 
entity and, if there is any disagreement on 
such impacts, prepares a written assessment 
of such impacts and views for incorporation 
into such detailed statement. 

The procedures in this subparagraph shall not 
relieve the Federal official of his responsibil-
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1 So in original. The period probably should be a semicolon. 

ities for the scope, objectivity, and content of 
the entire statement or of any other respon-
sibility under this chapter; and further, this 
subparagraph does not affect the legal suffi-
ciency of statements prepared by State agen-
cies with less than statewide jurisdiction.1 

(E) study, develop, and describe appropriate 
alternatives to recommended courses of action 
in any proposal which involves unresolved 
conflicts concerning alternative uses of avail-
able resources; 

(F) recognize the worldwide and long-range 
character of environmental problems and, 
where consistent with the foreign policy of the 
United States, lend appropriate support to ini-
tiatives, resolutions, and programs designed to 
maximize international cooperation in antici-
pating and preventing a decline in the quality 
of mankind’s world environment; 

(G) make available to States, counties, mu-
nicipalities, institutions, and individuals, ad-
vice and information useful in restoring, 
maintaining, and enhancing the quality of the 
environment; 

(H) initiate and utilize ecological informa-
tion in the planning and development of re-
source-oriented projects; and 

(I) assist the Council on Environmental 
Quality established by subchapter II of this 
chapter. 

(Pub. L. 91–190, title I, § 102, Jan. 1, 1970, 83 Stat. 
853; Pub. L. 94–83, Aug. 9, 1975, 89 Stat. 424.) 

AMENDMENTS 

1975—Subpars. (D) to (I). Pub. L. 94–83 added subpar. 
(D) and redesignated former subpars. (D) to (H) as (E) 
to (I), respectively. 

CERTAIN COMMERCIAL SPACE LAUNCH ACTIVITIES 

Pub. L. 104–88, title IV, § 401, Dec. 29, 1995, 109 Stat. 
955, provided that: ‘‘The licensing of a launch vehicle or 
launch site operator (including any amendment, exten-
sion, or renewal of the license) under [former] chapter 
701 of title 49, United States Code [now chapter 509 
(§ 50901 et seq.) of Title 51, National and Commercial 
Space Programs], shall not be considered a major Fed-
eral action for purposes of section 102(C) of the Na-
tional Environmental Policy Act of 1969 (42 U.S.C. 
4332(C)) if— 

‘‘(1) the Department of the Army has issued a per-
mit for the activity; and 

‘‘(2) the Army Corps of Engineers has found that 
the activity has no significant impact.’’ 

EX. ORD. NO. 13352. FACILITATION OF COOPERATIVE 
CONSERVATION 

Ex. Ord. No. 13352, Aug. 26, 2004, 69 F.R. 52989, pro-
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, it is hereby ordered as follows: 

SECTION 1. Purpose. The purpose of this order is to en-
sure that the Departments of the Interior, Agriculture, 
Commerce, and Defense and the Environmental Protec-
tion Agency implement laws relating to the environ-
ment and natural resources in a manner that promotes 
cooperative conservation, with an emphasis on appro-
priate inclusion of local participation in Federal deci-
sionmaking, in accordance with their respective agency 
missions, policies, and regulations. 

SEC. 2. Definition. As used in this order, the term ‘‘co-
operative conservation’’ means actions that relate to 

use, enhancement, and enjoyment of natural resources, 
protection of the environment, or both, and that in-
volve collaborative activity among Federal, State, 
local, and tribal governments, private for-profit and 
nonprofit institutions, other nongovernmental entities 
and individuals. 

SEC. 3. Federal Activities. To carry out the purpose of 
this order, the Secretaries of the Interior, Agriculture, 
Commerce, and Defense and the Administrator of the 
Environmental Protection Agency shall, to the extent 
permitted by law and subject to the availability of ap-
propriations and in coordination with each other as ap-
propriate: 

(a) carry out the programs, projects, and activities of 
the agency that they respectively head that implement 
laws relating to the environment and natural resources 
in a manner that: 

(i) facilitates cooperative conservation; 
(ii) takes appropriate account of and respects the 

interests of persons with ownership or other legally 
recognized interests in land and other natural re-
sources; 

(iii) properly accommodates local participation in 
Federal decisionmaking; and 

(iv) provides that the programs, projects, and ac-
tivities are consistent with protecting public health 
and safety; 
(b) report annually to the Chairman of the Council on 

Environmental Quality on actions taken to implement 
this order; and 

(c) provide funding to the Office of Environmental 
Quality Management Fund (42 U.S.C. 4375) for the Con-
ference for which section 4 of this order provides. 

SEC. 4. White House Conference on Cooperative Con-
servation. The Chairman of the Council on Environ-
mental Quality shall, to the extent permitted by law 
and subject to the availability of appropriations: 

(a) convene not later than 1 year after the date of 
this order, and thereafter at such times as the Chair-
man deems appropriate, a White House Conference on 
Cooperative Conservation (Conference) to facilitate the 
exchange of information and advice relating to (i) coop-
erative conservation and (ii) means for achievement of 
the purpose of this order; and 

(b) ensure that the Conference obtains information in 
a manner that seeks from Conference participants their 
individual advice and does not involve collective judg-
ment or consensus advice or deliberation. 

SEC. 5. General Provision. This order is not intended 
to, and does not, create any right or benefit, sub-
stantive or procedural, enforceable at law or in equity 
by any party against the United States, its depart-
ments, agencies, instrumentalities or entities, its offi-
cers, employees or agents, or any other person. 

GEORGE W. BUSH. 

§ 4332a. Repealed. Pub. L. 114–94, div. A, title I, 
§ 1304(j)(2), Dec. 4, 2015, 129 Stat. 1386 

Section, Pub. L. 112–141, div. A, title I, § 1319, July 6, 
2012, 126 Stat. 551, related to accelerated decision-
making in environmental reviews. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Oct. 1, 2015, see section 1003 of Pub. 
L. 114–94, set out as an Effective Date of 2015 Amend-
ment note under section 5313 of Title 5, Government Or-
ganization and Employees. 

§ 4333. Conformity of administrative procedures 
to national environmental policy 

All agencies of the Federal Government shall 
review their present statutory authority, admin-
istrative regulations, and current policies and 
procedures for the purpose of determining 
whether there are any deficiencies or inconsist-
encies therein which prohibit full compliance 
with the purposes and provisions of this chapter 
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PART 1500—PURPOSE, POLICY, 
AND MANDATE 

Sec. 
1500.1 Purpose. 
1500.2 Policy. 
1500.3 Mandate. 
1500.4 Reducing paperwork. 
1500.5 Reducing delay. 
1500.6 Agency authority. 

AUTHORITY: NEPA, the Environmental 
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean 
Air Act, as amended (42 U.S.C. 7609) and E.O. 
11514, Mar. 5, 1970, as amended by E.O. 11991, 
May 24, 1977). 

SOURCE: 43 FR 55990, Nov. 28, 1978, unless 
otherwise noted. 

§ 1500.1 Purpose.
(a) The National Environmental Pol-

icy Act (NEPA) is our basic national 
charter for protection of the environ-
ment. It establishes policy, sets goals 
(section 101), and provides means (sec-
tion 102) for carrying out the policy. 
Section 102(2) contains ‘‘action-forc-
ing’’ provisions to make sure that fed-
eral agencies act according to the let-
ter and spirit of the Act. The regula-
tions that follow implement section 
102(2). Their purpose is to tell federal 
agencies what they must do to comply 
with the procedures and achieve the 
goals of the Act. The President, the 
federal agencies, and the courts share 
responsibility for enforcing the Act so 
as to achieve the substantive require-
ments of section 101. 

(b) NEPA procedures must insure
that environmental information is 
available to public officials and citi-
zens before decisions are made and be-
fore actions are taken. The informa-
tion must be of high quality. Accurate 
scientific analysis, expert agency com-
ments, and public scrutiny are essen-
tial to implementing NEPA. Most im-
portant, NEPA documents must con-
centrate on the issues that are truly 
significant to the action in question, 
rather than amassing needless detail. 

(c) Ultimately, of course, it is not
better documents but better decisions 
that count. NEPA’s purpose is not to 
generate paperwork—even excellent 
paperwork—but to foster excellent ac-
tion. The NEPA process is intended to 
help public officials make decisions 
that are based on understanding of en-

vironmental consequences, and take 
actions that protect, restore, and en-
hance the environment. These regula-
tions provide the direction to achieve 
this purpose. 

§ 1500.2 Policy.
Federal agencies shall to the fullest

extent possible: 
(a) Interpret and administer the poli-

cies, regulations, and public laws of the 
United States in accordance with the 
policies set forth in the Act and in 
these regulations. 

(b) Implement procedures to make
the NEPA process more useful to deci-
sionmakers and the public; to reduce 
paperwork and the accumulation of ex-
traneous background data; and to em-
phasize real environmental issues and 
alternatives. Environmental impact 
statements shall be concise, clear, and 
to the point, and shall be supported by 
evidence that agencies have made the 
necessary environmental analyses. 

(c) Integrate the requirements of
NEPA with other planning and envi-
ronmental review procedures required 
by law or by agency practice so that all 
such procedures run concurrently rath-
er than consecutively. 

(d) Encourage and facilitate public
involvement in decisions which affect 
the quality of the human environment. 

(e) Use the NEPA process to identify
and assess the reasonable alternatives 
to proposed actions that will avoid or 
minimize adverse effects of these ac-
tions upon the quality of the human 
environment. 

(f) Use all practicable means, con-
sistent with the requirements of the 
Act and other essential considerations 
of national policy, to restore and en-
hance the quality of the human envi-
ronment and avoid or minimize any 
possible adverse effects of their actions 
upon the quality of the human environ-
ment. 

§ 1500.3 Mandate.
Parts 1500 through 1508 of this title

provide regulations applicable to and 
binding on all Federal agencies for im-
plementing the procedural provisions 
of the National Environmental Policy 
Act of 1969, as amended (Pub. L. 91–190, 
42 U.S.C. 4321 et seq.) (NEPA or the Act) 
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§ 1501.2 Apply NEPA early in the proc-
ess. 

Agencies shall integrate the NEPA 
process with other planning at the ear-
liest possible time to insure that plan-
ning and decisions reflect environ-
mental values, to avoid delays later in 
the process, and to head off potential 
conflicts. Each agency shall: 

(a) Comply with the mandate of sec-
tion 102(2)(A) to ‘‘utilize a systematic, 
interdisciplinary approach which will 
insure the integrated use of the natural 
and social sciences and the environ-
mental design arts in planning and in 
decisionmaking which may have an im-
pact on man’s environment,’’ as speci-
fied by § 1507.2. 

(b) Identify environmental effects 
and values in adequate detail so they 
can be compared to economic and tech-
nical analyses. Environmental docu-
ments and appropriate analyses shall 
be circulated and reviewed at the same 
time as other planning documents. 

(c) Study, develop, and describe ap-
propriate alternatives to recommended 
courses of action in any proposal which 
involves unresolved conflicts con-
cerning alternative uses of available 
resources as provided by section 
102(2)(E) of the Act. 

(d) Provide for cases where actions 
are planned by private applicants or 
other non-Federal entities before Fed-
eral involvement so that: 

(1) Policies or designated staff are 
available to advise potential applicants 
of studies or other information 
foreseeably required for later Federal 
action. 

(2) The Federal agency consults early 
with appropriate State and local agen-
cies and Indian tribes and with inter-
ested private persons and organizations 
when its own involvement is reason-
ably foreseeable. 

(3) The Federal agency commences 
its NEPA process at the earliest pos-
sible time. 

§ 1501.3 When to prepare an environ-
mental assessment. 

(a) Agencies shall prepare an environ-
mental assessment (§ 1508.9) when nec-
essary under the procedures adopted by 
individual agencies to supplement 
these regulations as described in 
§ 1507.3. An assessment is not necessary 

if the agency has decided to prepare an 
environmental impact statement. 

(b) Agencies may prepare an environ-
mental assessment on any action at 
any time in order to assist agency 
planning and decisionmaking. 

§ 1501.4 Whether to prepare an envi-
ronmental impact statement. 

In determining whether to prepare an 
environmental impact statement the 
Federal agency shall: 

(a) Determine under its procedures 
supplementing these regulations (de-
scribed in § 1507.3) whether the proposal 
is one which: 

(1) Normally requires an environ-
mental impact statement, or 

(2) Normally does not require either 
an environmental impact statement or 
an environmental assessment (categor-
ical exclusion). 

(b) If the proposed action is not cov-
ered by paragraph (a) of this section, 
prepare an environmental assessment 
(§ 1508.9). The agency shall involve envi-
ronmental agencies, applicants, and 
the public, to the extent practicable, in 
preparing assessments required by 
§ 1508.9(a)(1). 

(c) Based on the environmental as-
sessment make its determination 
whether to prepare an environmental 
impact statement. 

(d) Commence the scoping process 
(§ 1501.7), if the agency will prepare an 
environmental impact statement. 

(e) Prepare a finding of no significant 
impact (§ 1508.13), if the agency deter-
mines on the basis of the environ-
mental assessment not to prepare a 
statement. 

(1) The agency shall make the finding 
of no significant impact available to 
the affected public as specified in 
§ 1506.6. 

(2) In certain limited circumstances, 
which the agency may cover in its pro-
cedures under § 1507.3, the agency shall 
make the finding of no significant im-
pact available for public review (in-
cluding State and areawide clearing-
houses) for 30 days before the agency 
makes its final determination whether 
to prepare an environmental impact 
statement and before the action may 
begin. The circumstances are: 
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Council on Environmental Quality § 1502.16 

among alternatives). The summary will 
normally not exceed 15 pages. 

§ 1502.13 Purpose and need. 
The statement shall briefly specify 

the underlying purpose and need to 
which the agency is responding in pro-
posing the alternatives including the 
proposed action. 

§ 1502.14 Alternatives including the 
proposed action. 

This section is the heart of the envi-
ronmental impact statement. Based on 
the information and analysis presented 
in the sections on the Affected Envi-
ronment (§ 1502.15) and the Environ-
mental Consequences (§ 1502.16), it 
should present the environmental im-
pacts of the proposal and the alter-
natives in comparative form, thus 
sharply defining the issues and pro-
viding a clear basis for choice among 
options by the decisionmaker and the 
public. In this section agencies shall: 

(a) Rigorously explore and objec-
tively evaluate all reasonable alter-
natives, and for alternatives which 
were eliminated from detailed study, 
briefly discuss the reasons for their 
having been eliminated. 

(b) Devote substantial treatment to 
each alternative considered in detail 
including the proposed action so that 
reviewers may evaluate their compara-
tive merits. 

(c) Include reasonable alternatives 
not within the jurisdiction of the lead 
agency. 

(d) Include the alternative of no ac-
tion. 

(e) Identify the agency’s preferred al-
ternative or alternatives, if one or 
more exists, in the draft statement and 
identify such alternative in the final 
statement unless another law prohibits 
the expression of such a preference. 

(f) Include appropriate mitigation 
measures not already included in the 
proposed action or alternatives. 

§ 1502.15 Affected environment. 
The environmental impact statement 

shall succinctly describe the environ-
ment of the area(s) to be affected or 
created by the alternatives under con-
sideration. The descriptions shall be no 
longer than is necessary to understand 
the effects of the alternatives. Data 

and analyses in a statement shall be 
commensurate with the importance of 
the impact, with less important mate-
rial summarized, consolidated, or sim-
ply referenced. Agencies shall avoid 
useless bulk in statements and shall 
concentrate effort and attention on im-
portant issues. Verbose descriptions of 
the affected environment are them-
selves no measure of the adequacy of 
an environmental impact statement. 

§ 1502.16 Environmental consequences. 
This section forms the scientific and 

analytic basis for the comparisons 
under § 1502.14. It shall consolidate the 
discussions of those elements required 
by sections 102(2)(C)(i), (ii), (iv), and (v) 
of NEPA which are within the scope of 
the statement and as much of section 
102(2)(C)(iii) as is necessary to support 
the comparisons. The discussion will 
include the environmental impacts of 
the alternatives including the proposed 
action, any adverse environmental ef-
fects which cannot be avoided should 
the proposal be implemented, the rela-
tionship between short-term uses of 
man’s environment and the mainte-
nance and enhancement of long-term 
productivity, and any irreversible or ir-
retrievable commitments of resources 
which would be involved in the pro-
posal should it be implemented. This 
section should not duplicate discus-
sions in § 1502.14. It shall include dis-
cussions of: 

(a) Direct effects and their signifi-
cance (§ 1508.8). 

(b) Indirect effects and their signifi-
cance (§ 1508.8). 

(c) Possible conflicts between the 
proposed action and the objectives of 
Federal, regional, State, and local (and 
in the case of a reservation, Indian 
tribe) land use plans, policies and con-
trols for the area concerned. (See 
§ 1506.2(d).) 

(d) The environmental effects of al-
ternatives including the proposed ac-
tion. The comparisons under § 1502.14 
will be based on this discussion. 

(e) Energy requirements and con-
servation potential of various alter-
natives and mitigation measures. 

(f) Natural or depletable resource re-
quirements and conservation potential 
of various alternatives and mitigation 
measures. 
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(g) Urban quality, historic and cul-
tural resources, and the design of the 
built environment, including the reuse 
and conservation potential of various 
alternatives and mitigation measures. 

(h) Means to mitigate adverse envi-
ronmental impacts (if not fully covered 
under § 1502.14(f)). 

[43 FR 55994, Nov. 29, 1978; 44 FR 873, Jan. 3, 
1979] 

§ 1502.17 List of preparers. 
The environmental impact statement 

shall list the names, together with 
their qualifications (expertise, experi-
ence, professional disciplines), of the 
persons who were primarily responsible 
for preparing the environmental im-
pact statement or significant back-
ground papers, including basic compo-
nents of the statement (§§ 1502.6 and 
1502.8). Where possible the persons who 
are responsible for a particular anal-
ysis, including analyses in background 
papers, shall be identified. Normally 
the list will not exceed two pages. 

§ 1502.18 Appendix. 
If an agency prepares an appendix to 

an environmental impact statement 
the appendix shall: 

(a) Consist of material prepared in 
connection with an environmental im-
pact statement (as distinct from mate-
rial which is not so prepared and which 
is incorporated by reference (§ 1502.21)). 

(b) Normally consist of material 
which substantiates any analysis fun-
damental to the impact statement. 

(c) Normally be analytic and relevant 
to the decision to be made. 

(d) Be circulated with the environ-
mental impact statement or be readily 
available on request. 

§ 1502.19 Circulation of the environ-
mental impact statement. 

Agencies shall circulate the entire 
draft and final environmental impact 
statements except for certain appen-
dices as provided in § 1502.18(d) and un-
changed statements as provided in 
§ 1503.4(c). However, if the statement is 
unusually long, the agency may cir-
culate the summary instead, except 
that the entire statement shall be fur-
nished to: 

(a) Any Federal agency which has ju-
risdiction by law or special expertise 

with respect to any environmental im-
pact involved and any appropriate Fed-
eral, State or local agency authorized 
to develop and enforce environmental 
standards. 

(b) The applicant, if any. 
(c) Any person, organization, or agen-

cy requesting the entire environmental 
impact statement. 

(d) In the case of a final environ-
mental impact statement any person, 
organization, or agency which sub-
mitted substantive comments on the 
draft. 
If the agency circulates the summary 
and thereafter receives a timely re-
quest for the entire statement and for 
additional time to comment, the time 
for that requestor only shall be ex-
tended by at least 15 days beyond the 
minimum period. 

§ 1502.20 Tiering. 
Agencies are encouraged to tier their 

environmental impact statements to 
eliminate repetitive discussions of the 
same issues and to focus on the actual 
issues ripe for decision at each level of 
environmental review (§ 1508.28). When-
ever a broad environmental impact 
statement has been prepared (such as a 
program or policy statement) and a 
subsequent statement or environ-
mental assessment is then prepared on 
an action included within the entire 
program or policy (such as a site spe-
cific action) the subsequent statement 
or environmental assessment need only 
summarize the issues discussed in the 
broader statement and incorporate dis-
cussions from the broader statement 
by reference and shall concentrate on 
the issues specific to the subsequent 
action. The subsequent document shall 
state where the earlier document is 
available. Tiering may also be appro-
priate for different stages of actions. 
(Section 1508.28). 

§ 1502.21 Incorporation by reference. 
Agencies shall incorporate material 

into an environmental impact state-
ment by reference when the effect will 
be to cut down on bulk without imped-
ing agency and public review of the ac-
tion. The incorporated material shall 
be cited in the statement and its con-
tent briefly described. No material 
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§ 1505.2 Record of decision in cases re-
quiring environmental impact 
statements. 

At the time of its decision (§ 1506.10) 
or, if appropriate, its recommendation 
to Congress, each agency shall prepare 
a concise public record of decision. The 
record, which may be integrated into 
any other record prepared by the agen-
cy, including that required by OMB 
Circular A–95 (Revised), part I, sections 
6(c) and (d), and part II, section 5(b)(4), 
shall: 

(a) State what the decision was. 
(b) Identify all alternatives consid-

ered by the agency in reaching its deci-
sion, specifying the alternative or al-
ternatives which were considered to be 
environmentally preferable. An agency 
may discuss preferences among alter-
natives based on relevant factors in-
cluding economic and technical consid-
erations and agency statutory mis-
sions. An agency shall identify and dis-
cuss all such factors including any es-
sential considerations of national pol-
icy which were balanced by the agency 
in making its decision and state how 
those considerations entered into its 
decision. 

(c) State whether all practicable 
means to avoid or minimize environ-
mental harm from the alternative se-
lected have been adopted, and if not, 
why they were not. A monitoring and 
enforcement program shall be adopted 
and summarized where applicable for 
any mitigation. 

§ 1505.3 Implementing the decision. 
Agencies may provide for monitoring 

to assure that their decisions are car-
ried out and should do so in important 
cases. Mitigation (§ 1505.2(c)) and other 
conditions established in the environ-
mental impact statement or during its 
review and committed as part of the 
decision shall be implemented by the 
lead agency or other appropriate con-
senting agency. The lead agency shall: 

(a) Include appropriate conditions in 
grants, permits or other approvals. 

(b) Condition funding of actions on 
mitigation. 

(c) Upon request, inform cooperating 
or commenting agencies on progress in 
carrying out mitigation measures 
which they have proposed and which 

were adopted by the agency making 
the decision. 

(d) Upon request, make available to 
the public the results of relevant moni-
toring. 

PART 1506—OTHER REQUIREMENTS 
OF NEPA 

Sec. 
1506.1 Limitations on actions during NEPA 

process. 
1506.2 Elimination of duplication with State 

and local procedures. 
1506.3 Adoption. 
1506.4 Combining documents. 
1506.5 Agency responsibility. 
1506.6 Public involvement. 
1506.7 Further guidance. 
1506.8 Proposals for legislation. 
1506.9 Filing requirements. 
1506.10 Timing of agency action. 
1506.11 Emergencies. 
1506.12 Effective date. 

AUTHORITY: NEPA, the Environmental 
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean 
Air Act, as amended (42 U.S.C. 7609), and E.O. 
11514 (Mar. 5, 1970, as amended by E.O. 11991, 
May 24, 1977). 

SOURCE: 43 FR 56000, Nov. 29, 1978, unless 
otherwise noted. 

§ 1506.1 Limitations on actions during 
NEPA process. 

(a) Until an agency issues a record of 
decision as provided in § 1505.2 (except 
as provided in paragraph (c) of this sec-
tion), no action concerning the pro-
posal shall be taken which would: 

(1) Have an adverse environmental 
impact; or 

(2) Limit the choice of reasonable al-
ternatives. 

(b) If any agency is considering an 
application from a non-Federal entity, 
and is aware that the applicant is 
about to take an action within the 
agency’s jurisdiction that would meet 
either of the criteria in paragraph (a) 
of this section, then the agency shall 
promptly notify the applicant that the 
agency will take appropriate action to 
insure that the objectives and proce-
dures of NEPA are achieved. 

(c) While work on a required program 
environmental impact statement is in 
progress and the action is not covered 
by an existing program statement, 
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which address classified proposals may 
be safeguarded and restricted from pub-
lic dissemination in accordance with 
agencies’ own regulations applicable to 
classified information. These docu-
ments may be organized so that classi-
fied portions can be included as an-
nexes, in order that the unclassified 
portions can be made available to the 
public. 

(d) Agency procedures may provide 
for periods of time other than those 
presented in § 1506.10 when necessary to 
comply with other specific statutory 
requirements. 

(e) Agency procedures may provide 
that where there is a lengthy period be-
tween the agency’s decision to prepare 
an environmental impact statement 
and the time of actual preparation, the 
notice of intent required by § 1501.7 
may be published at a reasonable time 
in advance of preparation of the draft 
statement. 

PART 1508—TERMINOLOGY AND 
INDEX 

Sec. 
1508.1 Terminology. 
1508.2 Act. 
1508.3 Affecting. 
1508.4 Categorical exclusion. 
1508.5 Cooperating agency. 
1508.6 Council. 
1508.7 Cumulative impact. 
1508.8 Effects. 
1508.9 Environmental assessment. 
1508.10 Environmental document. 
1508.11 Environmental impact statement. 
1508.12 Federal agency. 
1508.13 Finding of no significant impact. 
1508.14 Human environment. 
1508.15 Jurisdiction by law. 
1508.16 Lead agency. 
1508.17 Legislation. 
1508.18 Major Federal action. 
1508.19 Matter. 
1508.20 Mitigation. 
1508.21 NEPA process. 
1508.22 Notice of intent. 
1508.23 Proposal. 
1508.24 Referring agency. 
1508.25 Scope. 
1508.26 Special expertise. 
1508.27 Significantly. 
1508.28 Tiering. 

AUTHORITY: NEPA, the Environmental 
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean 
Air Act, as amended (42 U.S.C. 7609), and E.O. 
11514 (Mar. 5, 1970, as amended by E.O. 11991, 
May 24, 1977). 

SOURCE: 43 FR 56003, Nov. 29, 1978, unless 
otherwise noted. 

§ 1508.1 Terminology. 
The terminology of this part shall be 

uniform throughout the Federal Gov-
ernment. 

§ 1508.2 Act. 
Act means the National Environ-

mental Policy Act, as amended (42 
U.S.C. 4321, et seq.) which is also re-
ferred to as ‘‘NEPA.’’ 

§ 1508.3 Affecting. 
Affecting means will or may have an 

effect on. 

§ 1508.4 Categorical exclusion. 
Categorical exclusion means a cat-

egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment 
and which have been found to have no 
such effect in procedures adopted by a 
Federal agency in implementation of 
these regulations (§ 1507.3) and for 
which, therefore, neither an environ-
mental assessment nor an environ-
mental impact statement is required. 
An agency may decide in its procedures 
or otherwise, to prepare environmental 
assessments for the reasons stated in 
§ 1508.9 even though it is not required to 
do so. Any procedures under this sec-
tion shall provide for extraordinary 
circumstances in which a normally ex-
cluded action may have a significant 
environmental effect. 

§ 1508.5 Cooperating agency. 
Cooperating agency means any Fed-

eral agency other than a lead agency 
which has jurisdiction by law or special 
expertise with respect to any environ-
mental impact involved in a proposal 
(or a reasonable alternative) for legis-
lation or other major Federal action 
significantly affecting the quality of 
the human environment. The selection 
and responsibilities of a cooperating 
agency are described in § 1501.6. A State 
or local agency of similar qualifica-
tions or, when the effects are on a res-
ervation, an Indian Tribe, may by 
agreement with the lead agency be-
come a cooperating agency. 
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§ 1508.6 Council. 
Council means the Council on Envi-

ronmental Quality established by title 
II of the Act. 

§ 1508.7 Cumulative impact. 
Cumulative impact is the impact on 

the environment which results from 
the incremental impact of the action 
when added to other past, present, and 
reasonably foreseeable future actions 
regardless of what agency (Federal or 
non-Federal) or person undertakes such 
other actions. Cumulative impacts can 
result from individually minor but col-
lectively significant actions taking 
place over a period of time. 

§ 1508.8 Effects. 
Effects include: 
(a) Direct effects, which are caused 

by the action and occur at the same 
time and place. 

(b) Indirect effects, which are caused 
by the action and are later in time or 
farther removed in distance, but are 
still reasonably foreseeable. Indirect 
effects may include growth inducing ef-
fects and other effects related to in-
duced changes in the pattern of land 
use, population density or growth rate, 
and related effects on air and water 
and other natural systems, including 
ecosystems. 
Effects and impacts as used in these 
regulations are synonymous. Effects 
includes ecological (such as the effects 
on natural resources and on the compo-
nents, structures, and functioning of 
affected ecosystems), aesthetic, his-
toric, cultural, economic, social, or 
health, whether direct, indirect, or cu-
mulative. Effects may also include 
those resulting from actions which 
may have both beneficial and detri-
mental effects, even if on balance the 
agency believes that the effect will be 
beneficial. 

§ 1508.9 Environmental assessment. 
Environmental assessment: 
(a) Means a concise public document 

for which a Federal agency is respon-
sible that serves to: 

(1) Briefly provide sufficient evidence 
and analysis for determining whether 
to prepare an environmental impact 

statement or a finding of no significant 
impact. 

(2) Aid an agency’s compliance with 
the Act when no environmental impact 
statement is necessary. 

(3) Facilitate preparation of a state-
ment when one is necessary. 

(b) Shall include brief discussions of 
the need for the proposal, of alter-
natives as required by section 102(2)(E), 
of the environmental impacts of the 
proposed action and alternatives, and a 
listing of agencies and persons con-
sulted. 

§ 1508.10 Environmental document. 
Environmental document includes the 

documents specified in § 1508.9 (environ-
mental assessment), § 1508.11 (environ-
mental impact statement), § 1508.13 
(finding of no significant impact), and 
§ 1508.22 (notice of intent). 

§ 1508.11 Environmental impact state-
ment. 

Environmental impact statement means 
a detailed written statement as re-
quired by section 102(2)(C) of the Act. 

§ 1508.12 Federal agency. 
Federal agency means all agencies of 

the Federal Government. It does not 
mean the Congress, the Judiciary, or 
the President, including the perform-
ance of staff functions for the Presi-
dent in his Executive Office. It also in-
cludes for purposes of these regulations 
States and units of general local gov-
ernment and Indian tribes assuming 
NEPA responsibilities under section 
104(h) of the Housing and Community 
Development Act of 1974. 

§ 1508.13 Finding of no significant im-
pact. 

Finding of no significant impact means 
a document by a Federal agency briefly 
presenting the reasons why an action, 
not otherwise excluded (§ 1508.4), will 
not have a significant effect on the 
human environment and for which an 
environmental impact statement 
therefore will not be prepared. It shall 
include the environmental assessment 
or a summary of it and shall note any 
other environmental documents re-
lated to it (§ 1501.7(a)(5)). If the assess-
ment is included, the finding need not 
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(a) With respect to the Environ-
mental Protection Agency, any pro-
posed legislation, project, action or 
regulation as those terms are used in 
section 309(a) of the Clean Air Act (42 
U.S.C. 7609). 

(b) With respect to all other agencies, 
any proposed major federal action to 
which section 102(2)(C) of NEPA ap-
plies. 

§ 1508.20 Mitigation. 
Mitigation includes: 
(a) Avoiding the impact altogether 

by not taking a certain action or parts 
of an action. 

(b) Minimizing impacts by limiting 
the degree or magnitude of the action 
and its implementation. 

(c) Rectifying the impact by repair-
ing, rehabilitating, or restoring the af-
fected environment. 

(d) Reducing or eliminating the im-
pact over time by preservation and 
maintenance operations during the life 
of the action. 

(e) Compensating for the impact by 
replacing or providing substitute re-
sources or environments. 

§ 1508.21 NEPA process. 
NEPA process means all measures 

necessary for compliance with the re-
quirements of section 2 and title I of 
NEPA. 

§ 1508.22 Notice of intent. 
Notice of intent means a notice that 

an environmental impact statement 
will be prepared and considered. The 
notice shall briefly: 

(a) Describe the proposed action and 
possible alternatives. 

(b) Describe the agency’s proposed 
scoping process including whether, 
when, and where any scoping meeting 
will be held. 

(c) State the name and address of a 
person within the agency who can an-
swer questions about the proposed ac-
tion and the environmental impact 
statement. 

§ 1508.23 Proposal. 
Proposal exists at that stage in the 

development of an action when an 
agency subject to the Act has a goal 
and is actively preparing to make a de-
cision on one or more alternative 

means of accomplishing that goal and 
the effects can be meaningfully evalu-
ated. Preparation of an environmental 
impact statement on a proposal should 
be timed (§ 1502.5) so that the final 
statement may be completed in time 
for the statement to be included in any 
recommendation or report on the pro-
posal. A proposal may exist in fact as 
well as by agency declaration that one 
exists. 

§ 1508.24 Referring agency. 
Referring agency means the federal 

agency which has referred any matter 
to the Council after a determination 
that the matter is unsatisfactory from 
the standpoint of public health or wel-
fare or environmental quality. 

§ 1508.25 Scope. 
Scope consists of the range of actions, 

alternatives, and impacts to be consid-
ered in an environmental impact state-
ment. The scope of an individual state-
ment may depend on its relationships 
to other statements (§§ 1502.20 and 
1508.28). To determine the scope of en-
vironmental impact statements, agen-
cies shall consider 3 types of actions, 3 
types of alternatives, and 3 types of im-
pacts. They include: 

(a) Actions (other than unconnected 
single actions) which may be: 

(1) Connected actions, which means 
that they are closely related and there-
fore should be discussed in the same 
impact statement. Actions are con-
nected if they: 

(i) Automatically trigger other ac-
tions which may require environmental 
impact statements. 

(ii) Cannot or will not proceed unless 
other actions are taken previously or 
simultaneously. 

(iii) Are interdependent parts of a 
larger action and depend on the larger 
action for their justification. 

(2) Cumulative actions, which when 
viewed with other proposed actions 
have cumulatively significant impacts 
and should therefore be discussed in 
the same impact statement. 

(3) Similar actions, which when 
viewed with other reasonably foresee-
able or proposed agency actions, have 
similarities that provide a basis for 
evaluating their environmental 
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